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Bureau of Customs and 
Border Protection 


General Notices 


QUARTERLY IRS INTEREST RATES USED IN 
CALCULATING INTEREST ON OVERDUE ACCOUNTS AND 
REFUNDS ON CUSTOMS DUTIES 


AGENCY: Customs and Border Protection, Department of Home- 
land Security. 


ACTION: General notice. 
SUMMARY: This notice advises the public of the quarterly Internal 


Revenue Service interest rates used to calculate interest on overdue 
accounts (underpayments) and refunds (overpayments) of customs 
duties. For the calendar quarter beginning October 1, 2004, the in- 
terest rates for overpayments will be 4 percent for corporations and 
5 percent for non-corporations, and the interest rate for underpay- 
ments will be 5 percent. This notice is published for the convenience 
of the importing public and Customs and Border Protection person- 
nel. 


EFFECTIVE DATE: October 1, 2004. 
FOR FURTHER INFORMATION CONTACT: Trong Quan, Na- 


tional Finance Center, Collections Section, 6026 Lakeside Boulevard, 
Indianapolis, Indiana 46278; telephone (317) 614-4516. 


SUPPLEMENTARY INFORMATION: 


Background 


Pursuant to 19 U.S.C. 1505 and Treasury Decision 85-93, pub- 
lished in the Federal Register on May 29, 1985 (50 FR 21832), the 
interest rate paid on applicable overpayments or underpayments of 
customs duties must be in accordance with the Internal Revenue 
Code rate established under 26 U.S.C. 6621 and 6622. Section 6621 
was amended (at paragraph (a)(1)(B) by the Internal Revenue Ser- 
vice Restructuring and Reform Act of 1998, Public Law 105—206, 112 
Stat. 685) to provide different interest rates applicable to overpay- 
ments: one for corporations and one for non-corporations. 

The interest rates are based on the Federal short-term rate and 
determined by the Internal Revenue Service (IRS) on behalf of the 


l 
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Secretary of the Treasury on a quarterly basis. The rates effective for 
a quarter are determined during the first-month period of the previ 
ous quarter. 

In Revenue Ruling 2004—92, the IRS determined the rates of inter 
est for the calendar quarter beginning October 1, 2004, and ending 
December 31, 2004. The interest rate paid to the Treasury for under- 
payments will be the Federal short-term rate (2%) plus three per 
centage points (3%) for a total of five percent (5%). For corporate 


overpayments, the rate is the Federal short-term rate (2%) plus two 


percentage points (2%) for a total of four percent (4%). For overpay- 
ments made by non-corporations, the rate is the Federal short-term 
rate (2%) plus three percentage points (3%) for a total of five percent 
(5%). These interest rates are subject to change for the calendar 
quarter beginning January 1, 2005, and ending March 31, 2005. 

For the convenience of the importing public and Customs and Bor- 
der Protection personnel the following list of IRS interest rates used, 
covering the period from before July of 1974 to date, to calculate in 
terest on overdue accounts and refunds of customs duties, is pub 
lished in summary format. 

Beginning Ending Under- Over- Corporate 
Date Date payments payments Overpay 

(percent) (percent) ments 
(Eff. 1-1-99) 
(percent) 

070174 063075 

070175 013176 

020176 013178 

020178 013180 

020180 013182 

020182 123182 

010183 063083 

070183 123184 

010185 063085 

070185 123185 

010186 063086 

070186 123186 

010187 093087 

100187 123187 

010188 033188 

040188 093088 

100188 033189 

040189 093089 

100189 033191 

040191 123191 

010192 033192 

040192 093092 
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Beginning Ending Under- Over- Corporate 
Date Date payments payments Overpay- 
(percent) (percent) ments 

(Eff. 1-1-99) 
(percent) 

100192 33094 

070194 93094 

100194 033195 

040195 33095 

070195 33196 

040196 13096 

070196 39198 

040198 23198 

010199 033199 

040199 39100 

040100 33101 

040101 300] 

070101 23101 

010102 23102 

0101038 93003 

100103 33104 

040104 53004 

070104 93004 

100104 f 


Dated: 


BONNER, 
Commissioner. 


Y 1p J 
( ustoms ana Bord. r Protection. 


1S 





CUSTOMS BULLETIN AND DECISIONS, VOI 


DEPARTMENT OF HOMELAND SECURITY 
OFFICE OF THE COMMISSIONER OF CUSTOMS 
Washington, DC, October 13, 2004 
The following documents of the Bureau of Customs and Border 
Protection (“CBP”), Office of Regulations and Rulings, have been de 
termined to be of sufficient interest to the public and CBP field of 
fices to merit publication in the CUSTOMS BULLETIN. 


MICHAEL T. SCHMITZ 
Assistant Commissione? 
Office O] Re 


son . aA iy > ey 
sulations and Rulin 


a 
19 CFR PART 177 
REVOCATION OF RULING LETTER AND TREATMENT RE- 
LATING TO THE TARIFF CLASSIFICATION OF AN AIR 
BLOW GUN KIT 
AGENCY: U.S. Customs and Border Protection, Department of 
Homeland Security 


ACTION: Notice of revocation of a ruling letter and revocation of 
treatment relating to the classification of an air blow gun kit 


SUMMARY: Pursuant to section 625(c), Tariff Act of 1980 (19 U.S.C 
1625(c)), as amended by section 623 of Title VI (Customs Moderniza 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-—182,107 Stat. 2057), this notice advises interested 


parties that U.S. Customs and Border Protection (CBP) is revoking 


one ruling letter relating to the tariff classification, under the Hai 
monized Tariff Schedule of the United States (HTSUS), of certain 
metal couplings and connectors. Similarly, CBP is revoking any 
treatment previously accorded by it to substantially identical trans 
actions. Notice of the proposed revocation was published on Septem 
ber 1, 2004, in Volume 38, Number 36 of the CUSTOMS BULLETIN 


No comments were received in response to this notice 
KFFECTIVE DATE: Merchandise entered or withdrawn from wai 
house for consumption on or after December 26, 2004. 


FOR FURTHER INFORMATION CONTACT: David Salkeld, Gen 


eral Classification Branch, at (202) 572-8781. 





SUPPLEMENTARY INFORMATION 


BACKGROUND 


On December 8. 1993, Title VI (Customs Moc zation), of the 
rth American Free Trade Agreement Implementation Act (Pub. L 
103-182, 107 Stat. 2057) (hereinafter “Tit ’), became effective 
VI amended many sections of the ‘ariff Act of 1930, as 

and related laws. Two nev concepts WV hich emerge trom 

ire informed compliance and shared responsibility. 

concepts are premised on the idea that in order to maximize 
voluntary compliance with Customs laws and regulations, the trade 
community needs to be clearly and complet ly informed of its legal 


li 


A 


Hlegations \ccordineg ly the law imposes 


' 
eater obligation on 


Customs to provide the public with improved information concerning 
the trade community’s responsibilities and rights under the Customs 


and related law in ac both the trade and Customs share re 


sponsibility in carrying out import requirements For example un 


l 


184 of the Tariff Act of 1930, as amended (19 U.S.C 
‘r of record is responsible for using reasonable care 
and value imported merchandise, and provide any 

cessary to enable Customs to properly assess 
statistics and determin hether any other 
requirement 1s met 

BP obligations, a notice was published in the Sep- 
USTOMS BULLETIN olume 38, Number 36. 
»%ke New York Ruling Letter NY K85017. dated 
and to revoke any treatment previously accorded by 

tially identical transactions 

ved In response to this notice 


In NY K85017, CBP classified an air blow gun kit under subhead 


ing 8467.19.5090, HTSUSA, which provides for “Tools for working in 
the hand, pneumatic, hydraulic with si 


motor, and parts thereof: Pneun 


to 


Other.” It is now CBP’s position, that the air blow gun kit subject 
this notice is classified under subheading 8424.20.9000, which pro 
vides for, “Mechanical appliances (whether or not hand operated) for 
projecting, dispersing or spraying liquids or powders; fire extin- 
guishers hether or not charged; spray guns and similar appli- 
ances; steam or sand blasting machines and similar jet projecting 
machines; parts thereof: Spray guns and similar appliances: Other.” 

\s stated in the proposed notice, while CBP is specifically refer- 
ring to one ruling NY K85017, this notice covers any rulings on this 
merchandise that may exist but have not been specifically identified 
CBP has undertaken reasonable efforts to search existing date bases 
for rulings in addition to the one identified. No further rulings have 
been found. Any party who has received an interpretive ruling or de- 


cision (i.e., ruling letter, internal advice memorandum or decision, or 
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protest review decision) on the merchandise subject to this notice 


should have advised CBP during the notice period. 

Similarly, pursuant to section 625(c)(2), Tariff Act of 1930 (19 
U.S.C. 1625 (c)(2)), as amended by section 623 of Title VI, CBP is re- 
voking any treatment previously accorded by CBP to substantially 
identical transactions. This treatment may, among other reasons, be 
the result of the importer’s reliance on a ruling issued to a third 
party, CBP personnel applying a ruling of a third party to importa- 
tions of the same or similar merchandise, or the importer’s or CBP’s 
previous interpretation of the HTSUS. Any person involved with 
substantially identical transactions should have advised CBP during 
the notice period. An importer’s failure to advise CBP of substan- 
tially identical transactions or of a specific ruling not identified in 
this notice, may raise issues of reasonable care on the part of the im- 
porter or its agents for importations of merchandise subsequent to 
the effective date of this notice. 

Pursuant to 19 U.S.C. 1625(c)(1), CBP is revoking NY K85017 and 
any other ruling not specifically identified that is contrary to the de 
termination set forth in this notice to reflect the proper classification 
of the merchandise pursuant to the analysis set forth in Headquar- 
ters Ruling Letter (HQ) 967219 (Attachment). Additionally, pursu 
ant to 19 U.S.C. 1625(c)(2), CBP is revoking any treatment previ 
ously accorded by CBP to substantially identical transactions that is 
contrary to the determination set forth in this notice 

In accordance with 19 USC 1625(c), this ruling will become effec 
tive sixty (60) days after publication in the CUSTOMS BULLETIN 


DATED: October 13, 2004 


John Elkins for MYLES B. HARMON, 
Director. 


y < ] DD, ] . h 
Commercial MULLINS Division 


Attachment 











PROTECTION, 
HQ 967219 
October 13, 2004 
CLA-2 RR:CR:GC 967219 DSS 
CATEGORY: Classification 
TARIFF NO.: 8424.20.9000 


Boulet 


s. CA 90026-5097 


ocation of NY K85017; air blow 


RM ANTRIM-SAIZAD 


Chi letter is pursuant to the Bureau of m ind Border Protection 


CBP) reconsideration of New York Ruling Letter (NY) K85017, dated April 
26, 2004, which was issued to you on behalf of Alltrade, Inc. by the Director, 
National Commodit Specialist Division, New Yorl pect to the clas 
sification under the Harmonized Tariff Schedule of th nited States Anno 
tated (HTSUSA), of the air blow gun kit. After review of NY K85017, CBP 
has determined that t 


8467.19.5090, HTSUS, was incorrect 


he classification of th kit uw subheading 


Pursuant to section 625 (c), Tariff Act of 1980 (19 USC 1625(c)), as 
amended by section 623 of Title VI (Customs Modernization) of the North 
American Free Trade Agreement Implementation Act, Pub. L. 1038-182, 107 
Stat. 2057, 2186 (1993), notice of the proposed revocation of NY K85017 was 
published in the September 1, 2004, CUSTOMS BULLETIN, Volume 38, 


Number 36. No comments were received in response to this notice 


FACTS: 
In NY K85017, CBP wrote, in relevant part 


Dp 


\ sample has been provided of the Trades Pro 15 pe. Air Tool Accessory 
Kit, Model # 835048. This air blow oun kit in 1ce a blow run, three 
nozzles, two male and two female connectors, two universal adapters, 
two quick couplers, a dual tire chuck, ti rau ind wire brush. All of 
these items are packaged for retail on a hanging blister card. The blow 
(for blowing out tubes and pipes, and other air cleaning applica 

o the compressor’s 


» kit 


The air blow gun kit consists of at least two different articles that are, 
prima facie, classifiable in different headin [he kits consist of ar- 
ticles put up together to carry out a specific activity (.e., air cleaning 
operations Finally, the articles are put up In a Manner suitable for sale 
directly to users without repacking. Therefore, the kits in question are 
vithin the term “goods put up in sets for retail s GRI 3(b) states in 
part that goods put up in sets for retail sal ich cannot be classified 
by reference to GRI 3(a), are to be classified if t consisted of the 
component which gives them their essential charact It is the opinion 
of this office that the air blow gun imparts the essential character to 


this kit 
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The kit was classified under subheading 8467.19.5090, HTSUS, which 
provides for, “Tools for working in the hand, pneumatic, hydraulic or with 


self-contained electric or nonelectric motor, and parts thereof: Pneumatic: 
Other: Other: Other.” 
ISSUE: 

What is the proper tariff classification for the instant air blow gun kit? 
LAW AND ANALYSIS: 

Classification under the HTSUSA is made in accordance with the General 
Rules of Interpretation (GRIs). GRI 1 provides that the classification of 
goods shall be determined according to the terms of the headings of the tar 
iff schedule and any relative section or chapter notes. In the event that the 
goods cannot be classified solely on the basis of GRI 1, and if the headings 
and legal notes do not otherwise require, the remaining GRIs may then be 
applied. GRI 2 is not applicable here except insofar as it provides that “[t]h¢ 
classification of goods consisting of more than one material or substance 
shall be according to the principles of rule 3.” GRI 3 provides as follows: 


When, by application of rule 2(b) or for any other reason, goods are, 
prima facie, classifiable under two or more headings, classification shall 
be effected as follows: 


(a) The heading which provides the most specific description shall be 
preferred to headings providing a more general description. How- 
ever, when two or more headings each refer to part only of the mate- 
rials or substances contained in mixed or composite goods or to part 
only of the items in a set put up for retail sale, those headings are to 
be regarded as equally specific in relation to those goods, even if one 
of them gives a more complete or precise description of the goods. 


Mixtures, composite goods consisting of different materials or made 
up of different components, and goods put up in sets for retail sale, 
which cannot be classified by reference to 3(a), shall be classified as 
if they consisted of the material or component which gives them 
their essential character, insofar as this criterion is applicable. 


When goods cannot be classified by reference to 3(a) or 3(b), they 
shall be classified under the heading which occurs last in numerical 
order among those which equally merit consideration. 


The Harmonized Commodity Description and Coding System Explanatory 
Notes (ENs) constitute the official interpretation of the Harmonized System 
at the international level. While not legally binding, the ENs provide a com- 
mentary on the scope of each heading of the HTSUSA and are thus useful in 
ascertaining the classification of merchandise under the System. CBP be- 
lieves the ENs should always be consulted. See T.D. 89-90, 54 Fed. Reg. 
35127, 35128 (August 23, 1989). 

The HTSUSA provisions under consideration are as follows: 


8424 Mechanical appliances (whether or not hand operated) fon 
projecting, dispersing or spraying liquids or powders; fire 
extinguishers, whether or not charged; spray guns and 
similar appliances; steam or sand blasting machines and 
similar jet projecting machines; parts thereof: 





] 1 


or working 1n the hand pneum itic, hydraulic or with 


contained electric or nonelectric motor, and parts 


Pneumatic 


nder GRI 3(b) and that its 

However, upon reexami- 

it he kit is not issified under heading 

instead shou be classified und head 124, which provides 


guns and similar appliances, by ope if Note 2 to Chapter 84, 


int EN (X) definition of “goods put 

isists of at least two different ar- 

wo different headings. Second, 

specific activity of spraying air 

ogether or in conjunc- 

manner suitable for 

> dire ly to users without repackins We thus b ‘ve that the kit quali- 
es as a set of GRI 3(b 

ictor which determines essential character may be determined by 

the material or component, its bulk, quantity, weight or value, 


fa constituent material in relation to the use of the goods. 


III). As v ated in ! t is tl uir blow gun that 


\ 
imparts the essential char ‘of the kit as it sprays the air needed for the 


ir Cleaning operations 


( hapte 54, Note 


Subject to operation of eset on 1 machine or appliance 
which answers to a ( In o1 r mor i the headings 8401 to 
8424 and at the same time to a descript in one or more of the head- 

lassified ler the appropriate heading of 


nd not the latter 


[he question then is whether the air blow gun kit is classified under head- 
ng 8424, HTSUS. We believe that it is. EN 84.24 provides in pertinent part: 


Guns and Similat yphiances 


Spray guns and similar hand controlled appliances are usually designed 


for attaching to compressed air or steam lines, and are also connected, 
either directly or through a conduit, with a reservoir of the material to 
be projected. ... They may also be used for projecting a powerful jet of 
compressed air or steam for cleaning stonework in buildings, statuary, 


etc. 
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The group also includes separately presented hand controlled “anti- 
smudge” spraying devices for fitting to printing machines, and hand 
controlled metal spraying pistols operating either on the principle of a 
blow pipe, or by the combined effect of an electric heating device and a 


jet of compressed air... . 

The instant air gun would seem to fall under the terms of the heading and 
the language within EN 84.24, which states that hand controlled appliances 
fitted with triggers or other valves for controlling flow through the nozzle 
fall under heading 8424. Furthermore, similar products have been classified 
under subheading 8424.20.90, HTSUS. In NY 832130, dated October 14, 
1988, CBP classified an air blow gun used for cleaning dust and other impu- 
rities, and a general purpose spray gun used for high volume application of 
enamels, varnish and similar materials under that heading. See also NY 
RO0091, dated February 5, 2004 (classifying spray-on tanning system under 
subheading 8424.20); NY F80605, dated December 16, 1999; NY 801566, 
dated September 14, 1994; and NY 865507, dated August 15, 1991. 

From the description provided to CBP, we feel that the air blow gun falls 
under the definition of spray gun or similar appliance for tariff purposes. In 
this instance, the air blow gun will be connected to a compressor and will be 
used to blow out tubes and pipes and for other air-cleaning operations by 
shooting a jet of compressed air. Chapter 84, Note 2 compels classification of 
this kit under heading 8424. 


HOLDING: 

In accordance with the above discussion, the correct classification for the 
air blow gun kit is under subheading 8424.20.9000, HTSUSA, which pro- 
vides for “Mechanical appliances (whether or not hand operated) for project- 
ing, dispersing or spraying liquids or powders; fire extinguishers, whether or 
not charged; spray guns and similar appliances; steam or sand blasting ma- 
chines and similar jet projecting machines; parts thereof: Spray guns and 
similar appliances: Other.” The 2004 general rate of duty is free. 

Duty rates are provided for your convenience and are subject to change. 
The text of the most recent HTSUS and the accompanying duty rates are 
provided on the World Wide Web at www.usitc.gov. 

EFFECT ON OTHER RULINGS: 

NY K85017 is REVOKED. In accordance with 19 U.S.C. 1625(c), this rul- 
ing will become effective 60 days after its publication in the CUSTOMS 
BULLETIN. 

John Elkins for MYLES B. HARMON, 
Director, 
Commercial Rulings Division 
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PROPOSED MODIFICATION OF RULING LETTER AND 
TREATMENT RELATING TO THE TARIFF CLASSIFICA- 
TION OF HOMEOPATHIC PRODUCTS 


AGENCY: Bureau of Customs and Border Protection, Department 
of Homeland Security 


ACTION: Notice of proposed modification of a tariff classification 
ruling letter and treatment relating to the classification of homeo- 
pathic products. 


SUMMARY: Pursuant to section 625(c), Tariff Act of 1930 (19 
U.S.C. 1625 (c)), as amended by section 623 of Title VI (Customs 
Modernization) of the North American Free Trade Agreement Imple- 
mentation Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises 
interested parties that Customs intends to revoke two rulings con- 
cerning the tariff classification of homeopathic products, under the 
Harmonized Tariff Schedule of the United States (HTSUS). Simi- 
larly, Customs intends to revoke any treatment previously accorded 
by Customs to substantially identical transactions. Comments are 
invited on the correctness of the proposed actions. 


DATE: Comments must be received on or before November 26, 
2004. 


ADDRESS: Written comments are to be addressed to Bureau of 


Customs and Border Protection, Office of Regulation and Rulings, 
Attention: Regulations Branch, 1300 Pennsylvania Avenue, N.W., 
Washington, D.C. 20229. Comments submitted may be inspected at 
799 9*° St. N.W. during regular business hours. Arrangements to in- 
spect submitted comments should be made in advance by calling Jo- 
seph Clark at (202) 572-8768. 


FOR FURTHER INFORMATION CONTACT: Allyson Mattanah, 


General Classification Branch, (202) 572-8784. 


SUPPLEMENTARY INFORMATION: 


Background 


On December 8, 1993, Title VI (Customs Modernization) of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
103-182, 107 Stat. 2057) (hereinafter “Title VI”), became effective. 
Title VI amended many sections of the Tariff Act of 1930, as 
amended, and related laws. Two new concepts which emerge from 
the law are “informed compliance” and “shared responsibility.” These 
concepts are premised on the idea that in order to maximize volun- 
tary compliance with Customs laws and regulations, the trade com- 
munity needs to be clearly and completely informed of its legal obli- 
gations. Accordingly, the law imposes a greater obligation on 
Customs to provide the public with improved information concerning 
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the trade community’s responsibilities and rights under the Customs 
and related laws. In addition, both the trade and Customs share re- 
sponsibility in carrying out import requirements. For example, un- 
der section 484 of the Tariff Act of 1930, as amended (19 U.S.C. 
§ 1484), the importer of record is responsible for using reasonable 
care to enter, classify and value imported merchandise, and provide 
any other information necessary to enable Customs to properly as 
sess duties, collect accurate statistics and determine whether any 
other applicable legal requirement is met. 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 1625 
(c)(1)), as amended by section 623 of Title VI (Customs Moderniza 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested 
parties that Customs intends to revoke two rulings pertaining to the 
tariff classification of homeopathic products. 

Although in this notice Customs is specifically referring to Head- 
quarters Ruling Letters (HQ) 964882, dated September 26, 2002, 
and 964188, dated April 3, 2002, this notice covers any rulings on 
this merchandise which may exist but have not been specifically 
identified. Customs has undertaken reasonable efforts to search ex 
isting data bases for rulings in addition to those identified. No fur 
ther rulings have been found. This notice will cover any rulings on 
this merchandise that may exist but have not been specifically iden 
tified. Any party who has received an interpretive ruling or decision 
(.e., ruling letter, internal advice memorandum or decision or pro- 
test review decision) on the merchandise subject to this notice 
should advise Customs during this notice period. 

Similarly, pursuant to section 625(c)(2), Tariff Act of 1930 (19 
U.S.C. 1625(c)(2)), as amended by section 623 of Title VI, Customs 
intends to revoke any treatment previously accorded by Customs to 
substantially identical transactions. This treatment may, among 
other reasons, be the result of the importer’s reliance on a ruling is 
sued to a third party, Customs personnel applying a ruling of a third 
party to importations of the same or similar merchandise, or the im 
porter’s or Customs previous interpretation of the Harmonized Tariff 
Schedule of the United States (HTSUS). Any person involved in sub- 
stantially identical transactions should advise Customs during this 
notice period. An importer’s failure to advise Customs of substan- 
tially identical transactions or of a specific ruling not identified in 
this notice may raise issues of reasonable care on the part of the im- 
porter or his agents for importations of merchandise subsequent to 
this notice. 

In HQ 964882 we stated that homeopathic products that do not 
contain a significantly detectable amount of the claimed active ingre- 
dient should not be classified in chapter 30, HTSUS, as medica- 
ments. However, upon further consideration, we no longer are of the 
view that the relevant standard in classifying homeopathic products 
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is our ability to detect the presence of the active ingredient. Homeo- 
pathic products are considered to be drugs by the FDA. They all 
must comply with the standards listed in the HPUS. They all must 
be packaged with statements of the specific diseases, ailments or 
their symptoms for which the product is to be used, the concentra- 
tion of active substance or substances contained therein, the recom- 
mended dosage and the mode of application. They are all marketed 
and sold in relation to a disease, condition, or ailment which they 
purport to treat. If the condition is a very serious one, e.g. cancer, 
they are sold only by prescription. Hence, we find that in the context 
of homeopathic products, the outcome of the principal use test 
should not be based on the degree of dilution of the active ingredient 
in the homeopathic product. Therefore, we no longer believe that 
classifying homeopathic products according to the dilution of the ac- 
tive ingredient is correct. 

Customs, pursuant to 19 U.S.C. 1625(c)(1), intends to revoke HQs 
964882 and 964188, set forth as Attachments “A” and “B” respec- 
tively, and any other ruling not specifically identified, to reflect the 


proper classification of the merchandise pursuant to the analysis in 
proposed HQs 967075 and 967363, set forth respectively as Attach- 
ments “C” and “D” to this document. Additionally, pursuant to 19 


U.S.C. 1625(c)(2), 


ously accorded by Customs to substantially identical transactions. 


Customs intends to revoke any treatment previ- 


Before taking this action, consideration will be given to any written 
comments timely received. 


Dated: October 13, 2004 


HARMON, 
Director, 
Rulings Dit 1Slon 


Attachments 





14. CUSTOMS BULLETIN AND DECISIONS, VOL. 38, NO. 44, OCTOBER 27, 2004 


[ATTACHMENT A] 


DEPARTMENT OF HOMELAND SECURITY. 
BUREAU OF CUSTOMS AND BORDER PROTECTION 
HQ 964882 
September 26, 2002 
CLA—2 RR:CR:GC 964882ptl 
CATEGORY: Classification 
TARIFF NO.: 2106.90.9998 
PORT DIRECTOR 
U.S. CUSTOMS SERVICI 
11099 S. La Cienega Blvd 
Los Angeles, CA 90045 


RE: Protest 2720—00-—100769; Homeopathic Products 


DEAR Port DIRECTOR: 

The following is our decision on Protest 2720—00—100769, filed by counsel 
on behalf of Boiron USA, against your classification of various homeopathic 
liquid and tablet preparations under the Harmonized Tariff Schedule of the 
United States (HTSUS) 

FACTS: 

The 45 entries covering merchandise that are the subject of this protest 
were made between May 26, 1999 and May 30, 2000. In these entries, the 
various products at issue, identified as homeopathic medicines by Boiron, 
were classified as medicaments in heading 3004, HTSUS. Samples of the 


products were sent to Customs Laboratories for analysis. Based upon the re 


sults of these tests, the goods were reclassified by Customs in subheading 
2106.90.9998, HTSUS, which provides for food preparations not elsewhere 
specified or included,... other. The entries liquidated between July 28 
2000 and September 22, 2000. 

On November 8, 2000, counsel filed a protest with Customs in which it ar 
gued that the original classification provided by Boiron was correct and the 
entries should be reliquidated as entered. 

In preparing this decision, consideration has been given to supplemental 
documents provided by protestant in April and May 2002, as well as infor 
mation and materials presented to members of my staff during a teleconfer 
ence on May 22, 2002 
ISSUE: 


What is the classification of the Boiron homeopathic products? 


LAW AND ANALYSIS: 

Initially we note that the protest (Customs Form 19) was received by Cus 
toms on November 8, 2000. Using the November 8, 2000, date as the date of 
filing of the protest, as to the entries liquidated on July 28, 2000, (see At 
tachment “A”), the protest was untimely filed i.e., a protest must be filed 
within 90 days after but not before the notice of liquidation (19 U.S.C. 
§ 1514(c)(3)(A); 19 C.F.-R. § 174.12(e)); the notices of liquidation were dated 
July 28, 2000, and the protest was filed November 8, 2000, 102 days [3 days 
in July, 31 in August, 30 in September, 30 in October, and 8 in November 
equals 102 days] after the notice of liquidation). For an example of the judi 
cial treatment of a protest filed after the 90-day period for filing a protest, 
see Penrod Drilling Co. v. United States, 13 CIT 1005, 727 F. Supp. 1463, re 


MOTE MeW ew 


ba shiacate 
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14 CIT 281, 740 F. Suy 58 (1 affirmed, 9 Fed. Cir 
106 (1991). The protest must be deni ) the entries liq- 
2000. As to the remaining entri see Attachment “B 
filed Set ibove and tne |! itt otested 1S protest- 

1514(a)(2) and 
] : 


Merchandise is classifiable under the Harmon iriff Schedule of the 


United States (HTSUS) in accordance with the G cules of Interpreta- 


matic detail of the HTSUS i ich that virtually all 
ipplication of GRI 1, that is, ace to the terms of 
schedule and any relat » Section or Chapter 
roods cannot be ¢ fied solely on the basis of 
ind legal notes do not otherwise require, the re- 
ipplied in order 
uage of the HTSUS, the Harmonized Commod 
System Explanatory y be utilized. The 
although n isp \ rally binding, pro- 
scope of each heading of the HTSUS, and are the 
he Harmonized System at e international level 


989 


2106 k preparations not elsewhere specified or included 


2106.90 


2106.90.99 


3004 
of mixed 
prophylactic usée 


ickings tor ret 


5004.90 
3004.90 
3004.90.9090 


We note that In the protest 
imported homeopathic medicines 
HTS, subheading 1702.19.00.00 [sic] as lactoss 
1g 2208.90.75.00 |sic] as an ho beverage (in the 


yunsel states: “The Notice of Action reclassifi items 3004.90.9090 


ind 3003.90.0000 (medicaments), which are not subject to any duty, to 


l | ] ~ 7 TM + . 
nomeopatnic medicines nen, on the ! c age of the pro- 


2106.90.9998 (food preparations), levying duties of 6 
7% for 1999 entries.” As point of fact, Customs liquidated all entries in sub- 


for 2000 entries and 
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heading 2106.90.9998, HTSUS, as food preparations, not else speci 
fied 

Protestant asserts that because its homeopathic products are marketed 
and distributed to treat specific “ailments” and “conditions”, they should be 
classified as medicaments in heading 3003 or 3004. HTSUS 

To be classified in headings 3003 and 3004, HTSUS, a product 
used in the internal or external treatment (therapeutic use) or pr¢ 
(prophylactic use) of human or animal ailments. EN 30.04(a) requires 
products put up in measured doses should be used for the direct tr 
of certain diseases. Paragraph (b) requires that there be 
disease or condition which the product is intended to curt 
paragraph also advises that the mere indication of pharmaceutical or other 
degree of purity is not alone sufficient to justify classification in that hx 


Is covering medicaments ne » read in conjunction 


( 
1) to heading 30.03 state lat heading include 


dicinal preparations such as those listed an official pharm 

the products ontain acti Le Te’ it sufficiently hig! 
regarded as iving primarily therapeutic or prophylactic effect 
continues owever, this should be taken to mean th 

listed in official pharmacopoeia, proprietary medicines, et 
classified in heading 30.03. For example, anti-acne preparations whic 
designed rima \ se tn skin and vhich do not contain su 


high levels acti ered s ti regarded as having a primary 


effect against acne are classified in 


is repeated in the EN to he: g 3004 where it 
t Di Ss or cough drops containing substances having medicl 


properties her than flavouring agents, remain classified in this he 


when put uy neasured doses or in forms or packings for retail sale, pr 
1 the proportion ol those substances in each pastille Ol drop is such 


thereby given therapeutic or prophylactic us mpl 


adde d 


Although no clear criteria is provided in either t 


differentiate products which are medicinal preparations from 


are designed to maintain general health and wel ing. there 


distinction made between them. The only exact criterion provi 


Chapter 17, Additional U.S. note 11. which provides that 
must contain a minimum of 5 mg per d of menthol, of 
combination of menthol and eucalyptol.” This U.S. note is 
and Drug Administration (FDA) opinion thi 

thol is therapeutic. This treatment is st 


| 4 1 
which provides, in relevant part, as follows 


However, preparations put u as throat pastille sor coug!l 


sisting essentially of sugars ‘r or not with other foods 


} 


is gelatin, re flour) and flavouring agents (inclu 


having medicinal properties, suc h as benzv! alcohol. menthol. eu 
and tolu balsam) fall in heading 17.04. Throat pastilles or cou 
containing stances having medicinal properties, othe 
remain classified in this heading when put up in 
in forms or packings for retail sale, provided that the propor 
tion of those substances in each pastille or drop is such that 


thereby given therapeutic or prophylactic uses.’ 
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also points out that this definition requires the U.S. Food and Drug Admin 
istration (FDA) to oversee homeopathic products. This oversight is accom- 
plished by means of regulations and Compliance Policy Guides issued by the 


FDA which govern the labeling and marketing of homeopathic products. 
However, under this regulatory scheme, much greater leeway is accorded 
homeopathic products than mainstream drugs. Among some of the more sig- 
nificant differences is that homeopathic drug manufacturers are exempt 
from expiration dating their products, and laboratory determination of the 
identity and strength of each active ingredient. Additionally, homeopathic 
drug manufacturers are exempt from the requirements that they register a 
new product for an Investigational New Drug (IND) number at early stages 
of development and they are not required to submit new drug applications, 
nor do they have to prove the safety and efficacy of their products before 
marketing them. 

We have previously noted that the introduction to the Homeopathic 
Pharmacopoeia of the United States provides, in part, that “|alny substance 
may be considered a homeopathic medicine... [if it] is manufactured ac- 
cording to the specifications of the Homeopathic Pharmacopoeia of the 
United States (HPUS).” Since the FDA is required by law to accept as drugs 
articles claimed by their manufacturers to be homeopathic products because 
they are included HPUS, essentially any substance can, through this pro 
cess, be considered a drug. 

While we recognize the treatment which the FDA law requires that 
agency to accord protestant’s products, Customs does not believe that prod 
ucts which do not contain sufficient active medicinal ingredients satisfy the 
tariff requirements for classification as medicaments. We note that it is a 
long established principle of Customs practice that the characterization of 
imported merchandise by governmental agencies for other than tariff pur- 
poses does not determine tariff classification. See United States v. Mercantil 
Distribuidora et al., 45 C.C.P.A. (Customs) 20, C.A.D. 667 (1957); Marine 
Products Co. v. United States, 42 Cust. Ct. 154 (C.D. 2080) (1959). We also 
note that the courts have also held that inclusion in the United States 
Pharmacopoeia or National Formulary does not automatically establish that 
classification [by the FDA] of such article as a “drug” is reasonable. National 
Nutritional Foods Ass’n. v. Matthews, 557 F.2d 325 (1977) 

Protestant has referred to several New York rulings dating from 1994, 
which classified some homeopathic products in heading 3004, HTSUS, and 
states that these rulings should be a basis for similar treatment of his prod- 
uct. Unfortunately, none of the rulings cited by protestant provide a detailed 
composition for any of the products classified and all records relating to 
those rulings have been lost as a result of the destruction of the Customs of- 
fices at the World Trade Center in New York on September 11, 2001. We note 
that the language of the ENs 30038 states that although components of a 
product are listed in an official pharmacopoeia that “this should not be 
taken to mean that preparations listed in an official pharmacopoeia, propri- 
etary medicines, etc. are always classified in heading 30.03 [and, by exten- 
sion heading 3004].” Since we do not have full details of those rulings, we 
will not base classification of protestant’s products on an incomplete record. 

While they are not treated as dispositive, decisions of the Harmonized 
Systems Committee (HSC) of the World Customs Organization can provide 
guidance in the interpretation of tariff construction. Over several years, the 
HSC considered the classification of products identified as “Bach Flower” 
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preparations and “Original Schwedenbitter.” In 1994, in Annex G/4 to Doc 
38.960, the HSC determined that the Bach Flower remedies were not classi- 
fiable in heading 3004 since no active therapeutic or prophylactic ingredi- 
ents had been detected by the various Customs Laboratories. Similarly, the 
Schwedenbitter was not classifiable in heading 3004 because the product 
was not a medicament. Because of their substantial ethanol content, the 
HSC decided to classify both products in heading 2208 

Based on the above analysis and discussion of the language of the HTSUS, 
the ENs and relevant Customs rulings, we are of the opinion that even 
though homeopathic products are marketed and labeled in a manner ap- 
proved by the FDA indicating that they are intended to be used by purchas- 
ers for therapeutic purposes that unless such products contain a signifi- 
cantly detectable amount of that particular element or compound that is 
claimed to be an “active ingredient,” such products are similar to placeboes 
and should not be classified in chapter 30, HTSUS, as medicaments. We 
have determined that products which contain dilutions of active ingredients 


less than o1 equ il to 16X or 8C may be classifie d In cn ipter 30, HTSUS. pro- 
vided that Customs is able to detect significant levels of the “active ingredi- 
ent.” While we realize the homeopath contends that the entire dilution or 
succintion is the “active ingredient,” for classification purposes, “active in- 
eredient” wil » taken to mean that herb or element identified on the label 
is the item which supposedly distinguishes one product from another simi- 
larly diluted product. If the identifying component can be detected in quanti- 
ties that can be considered effective, and that component is included in the 
HPUS, and the product is labeled in accordance with FDA guidelines, then 


Customs will concede classification in heading 3004, HTSUS 


Customs has taken samples of over 50 of the products which are under 


protest. In no instance, do the results of the laboratory analysis indicate 
that any of the products contain delectable amounts of active ingredients, let 
alone quantities which can be considered sufficient for therapeutic or pro- 
phylactic purposes of chapter 30. 

Since the subject merchandise is precluded from classification in chapter 
30, classification must be based on the detectable components of the prod- 
ucts. The products are in the form of edible articles for human consumption 
tablets, liquids and syrups). Accordingly, they are classified in heading 


2106, HTSUS, as food products not elsewhere specified or included. 


HOLDING: 

Accordingly, based on the above discussion the homeopathic products 
which are the subject of this protest do not contain significant detectable 
amounts of active ingredients which have therapeutic or prophylactic uses. 
Because they are intended to be consumed by humans, they are classified in 
subheading 2106.90.9998, HTSUS, which provides for food preparations not 
elsewhere specified or included, other, . . . other. 

The protest should be DENIED. In accordance with Section 3A(11)(b) of 
Customs Directive 099 3550 065, dated August 4, 1993, Subject: Revised 
Protest Directive, you are to mail this decision, together with the Customs 
Form 19, to the protestant no later than 60 days from the date of this letter. 
Any reliquidation of the entry or entries in accordance with the decision 
must be accomplished prior to mailing the decision 

Sixty days from the date of the decision, the Office of Regulations and Rul- 
ings will make the decision available to Customs personnel, and to the pub- 





20 CUSTOMS BULLETIN AND DECISIONS, VOL. 38, NO. 44, OCTOBER 27, 2004 


lic on the Customs Home Page on the World Wide Web at www.customs.gov, 
by means of the Freedom of Information Act, and other methods of public 


distribution. 


Marvin Amernick for MYLES B. HARMON, 
Acting Director, 


Commercial Rulings Division. 
| er RL IER Rear nese 
ATTACHMENT A 


DEPARTMENT OF HOMELAND SECURITY 
BUREAU OF CUSTOMS AND BORDER PROTECTION, 
Entries Liquidated on July 28, 2000: 
112—xxxx2612 
112—xxxx6678 
112—xxxx4666 
112—xxxx5450 
112—xxxx7546 
112—xxxx 1060 
112—xxxx9435 
112—xxxx7571 
112—xxxx0598 
112—xxxx6436 
112—xxxx7742 
112—xxxx9043 
112—xxxx7105 
112—xxxx0282 
112—xxxx7920 
112—xxxx8488 
112—xxxx0474 
112—xxxx1734 
112-—xxxx0231 
112—xxxx8394 
112—xxxx0138 
112-—xxxx6436 
112—xxxx9068 
112—xxxx5500 
112—xxxx5471 
112—xxxx0197 
112—xxxx9876 
112—xxxx3079 
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ATTACHMENT B 


DEPARTMENT OF HOME! 


BUREAU OF CUSTOMS AND Bo 


intries Liquidated on August 11, 2000 


Xxxx 2642 
2—xxxx 1406 
itries Liquidated on August 25, 2000 

Xxxx92Z09 

xxxx081] 

Xxxx0329 

xxxx0843 
KXXX5337 
XXXX 1783 
XXxx6121 
XXxx5611 
xxxx8916 
xxxx 1506 








‘y Liquidated September 1, 2000: 
XXXxOSS5S0 
vy Liquidated September 8, 2000 
XXxx2469 
1es Liquidated September 15, 2000 
xxxx 1927 112—xxxx4468 

Liquid ited September 22, 2000: 


xxxx0640 
ieee a aia 


[ATTACHMENT B 


DEPARTMENT OI 


\U OF CUSTOM 
HQ 964188 
April 3, 2002 
CLA-2 RR:CR:GC 964188ptl 
CATEGORY: Classification 
TARIFF NO.: 2106.90.9998 
STOMS SERVICI 
11099 S. La Cienega Blvd. 
Angeles, CA 90045 
Protest 2720—00-—100187, “Drink Ease” and “No Jet Lag” Homeopathic 
Products 
DEAR PORT DIRECTOR: 
The following is our decision on Protest 2720—00—100187, filed by counsel 
on behalf of Global Source, against your classification of products identified 
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as “Drink Ease” and “No Jet Lag” under the Harmonized Tariff Schedule of 
the United States (HTSUS). 
FACTS: 

According to information supplied by protestant, “Drink Ease” and “No Jet 
Lag” are marketed as homeopathic drugs. Each of the products is packaged 
for retail sale with 30 tablets in a safety sealed blister strip. The outer pack 
age is labeled in accordance with regulations of the Food and Drug Adminis 
tration (FDA) with active ingredient names and potencies, indications, 
warnings and dosage information. Both products are compressed tablets 
made of sorbitol (a non-nutritive sweetening agent commonly used to mak 
tablets), sterilized tale and magnesium stearate (both are inactive ingredi 
ents used as lubricants/separators in tablet compression). Equal amounts of 
five homeopathic active ingredients which have been processed by the 
manufacturer according to rules established by the Homeopathic 
Pharmacopoeia of the United States are sprayed onto the tablets. The activ 
ingredients have homeopathic potencies of “30C.” “Drink Ease” is marketed 
for the relief of alcoholic hangovers and contains Avena Sativa (oats), Capsi 
cum Annuum (pepper), Nux Vomica (identified as nutmeg, actually strych 
nine), Veratrum Album (white hellebore) and Zinc Metallicum (zinc metal). 
“No Jet Lag” is marketed for relief of tiredness associated with air travel 
and contains Arnica Montana (leopard’s bane), Bellis Perennis (daisy 
Chamomilla (wild chamomile), Ipecacuanha (ipecac) and Lycopodium 
(clubmoss). 

The products were entered from March through November 1999, under 
subheading 3004.90.9090, HTSUS, which provides for: Medicaments (ex 
cluding goods of heading 3002, 3005 or 3006) consisting of mixed or unmixed 
products for therapeutic or prophylactic uses, put up in measured doses o1 
in forms or packings for retail sale: ...other:...other...other. All pro 
tested entries were liquidated on January 28, 2000, and the products wer 
classified in subheading 2106.90.9998, HTSUS, which provides for: Food 


preparations not elsewhere specified or included: other, other, other, other, 
other, other, other. A timely protest was filed on April 14, 2000. 


ISSUE: 
What is the classification of the homeopathic products “Drink Ease” and 


“No Jet Lag”? 
LAW AND ANALYSIS: 


Merchandise is classifiable under the Harmonized Tariff Schedule of t 
United States (HTSUS) in accordance with the General Rules of Interpreta 
tion (GRIs). The systematic detail of the HTSUS is such that virtually all 
goods are classified by application of GRI 1, that is, according to the terms of 
the headings of the tariff schedule and any relative Section or Chapter 
Notes. In the event that the goods cannot be classified solely on the basis of 
GRI 1, and if the headings and legal notes do not otherwise require, the re 
maining GRIs may then be applied in order. 

In understanding the language of the HTSUS, the Harmonized Commod 
ity Description and Coding System Explanatory Notes may be utilized. Th 
Explanatory Notes (ENs), although not dispositive or legally binding, pro 
vide a commentary on the scope of each heading of the HTSUS, and are the 
official interpretation of the Harmonized System at the international level 
See T.D. 89-80, 54 Fed. Reg. 35127, 35128 (August 23, 1989). 
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The HTSUS provisions under consideration are as follows 


2106 Food preparations not elsewhere specified or included 


2106.90 Other 


Other: 


Other: 
Other: 
2106.90.99 Other 
2106.90.9998 Other 


3004 Medicaments (excluding goods of heading 3002, 3005 or 
3006) consisting of mixed or unmixed products for thera- 
peutic or prophylactic uses, put up in measured doses or in 


forms or packings for retail sale 


3004.90 Other: 
3004.90.90 Other 


3004.90.9090 Other 


Protestant asserts that because its homeopathic products, “Drink Ease” 
and “No Jet Lag” are marketed and distributed to treat specific “ailments” (if 
a hangover or jet lag can properly be considered an “ailment”) they should 
be classified as medicaments in heading 3003 or 3004, HTSUS 

According to the internet web page of the Homeopathic Pharmacopoeia of 
the United States, “Homeopathy is the art and science of healing the sick by 


using substances capable of causing the same symptoms, syndromes and 


conditions when administered to healthy people.” Further, “Any substance 


may be considered a homeopathic medicine if it has known ‘homeopathic 
provings’ and/or known effects which mimic the symptoms, syndromes or 
conditions which it is administered to treat, and is manufactured according 
to the specifications of the Homeopathic Pharmacopoeia of the United 
States.” 

One of the principal concepts of omeopathy is the “Law of 
Infinitesimals.” This principal holds that the smaller the dose of the sub 
stance, the more powerful will be its healing effects. Potentization, or 
dynamization, is the sequential dilution of a substance to release its imma- 
terial and spiritual powers. The process is called attenuation when it refers 
to liquids and trituration when it refers to solid preparations. For example, 
the starting substance is first mixed in alcohol to obtain a tincture. One drop 
of the tincture is mixed with 99 drops of alcohol (to achieve a ration of 1:100 
and the mixture is strongly shaken. This shaking process is known as suc 
cussion. The final bottle is labeled as “1C.” One drop of this 1C is then mixed 

+] 


with 100 drops of alcohol and the process is repeated to make 2C. By the 
time 3C is reached, the dilution is 1 part in 1 million 





AND DECISIONS. VOI 


In the instant products, we have potencies of “80C” which is 1x10°°". Basi 
laws of chemistry place a limit on the dilutions that can be made without 
losing the original substance altogether. This limit, called Avogadro’s Num 
ber (6.023 x 10 the number of molecules in 1 mole of substance), is 
reached with hoi 1eop ithic potencies of 12C o1 24X. After that. any trace of 
the original substance is totally undetectable. 

To be classified in headings 3003 and 3004, HTSUS, a product must be 
used in the internal or external treatment (therapeutic use) or prevention 
((prophylactic use) of human or animal ailments. EN 30.04(a) requires that 
products put up in measured doses should be used for the direct treatment 
of certain diseases. Paragraph (b) requires that there be a statement of the 
disease or condition which the product is intended to cure or relieve. This 
paragraph also advises that the mere indication of pharmaceutical or other 
degree of purity is not alone sufficient to justify classification in that head 


ing. 


The ENs covering medicaments need to be read in conjunction with each 


other. EN (1) to heading 30.03 states that the heading includes “mixed m«¢ 

dicinal preparations such as those listed in an official pharmacopoeia.” But 
the products must contain active ingredients at sufficiently high levels to be 
regarded as having primarily therapeutic or prophylactic effects. The EN 
continues: “However, this should not be taken to mean that preparations 
listed in an official pharmacopoeia, proprietary medicines, etc. are always 
classified in heading 30.03. For example, anti-acne preparations which ar¢ 
designed primarily to cleanse the skin and which do not contain sufficiently 
high levels of active ingredients to be regarded as having a primary thera 
peutic or prophylactic effect against acne are to be classified in heading 
33.04.” This concept is repeated in the EN to heading 3004 where it states 
that “throat pastilles or cough drops containing substances having medicinal 
properties, other than flavouring agents, remain classified in this heading 
when put up in measured doses or in forms or packings for retail sale, pro 
vided that the proportion of those substances in each pastille or drop is such 
that they are thereby given therapeutic or prophylactic uses.” (Emphasis 
added) 

Although no clear criteria is provided in either the tariff text or the ENs to 
differentiate products which are medicinal preparations from those which 
are designed to maintain general health and well-being, there is a definite 
distinction made between them. The only exact criterion provided in the 
United States is in Chapter 17, Additional U.S. note 11: “ ‘cough drops’ must 
contain a minimum of 5 mg per dose of menthol, of eucalyptol, or a combina 
tion of menthol and eucalyptol.” Thus U.S. note is based on FDA opinion 
that a 5 mg or larger dose of menthol is therapeutic. This treatment is sup 
ported by language of EN 30.04 which provides, in relevant part 

“However, preparations put up as throat pastilles or cough drops, consist 
ing essentially of sugars (whether or not with other foodstuffs such as gela 
tin, starch or flour) and flavouring agents (including substances having me 
dicinal properties, such as benzyl alcohol, menthol, eucalyptol and tolu 
balsam) fall in heading 17.04. Throat pastilles or cough drops containing 
substances having medicinal properties, other than flavouring agents, re 
main classified in this heading when put up in measured doses or in forms 
or packings for retail sale, provided that the proportion of those substances 
in each pastille or drop is such that they are thereby given therapeutic or 
prophylactic uses.’ 
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herbal tablets from heading 3004, HTSUS, to heading 2106, HTSUS. We 
also note that the language of the ENs 3003 states that although compo- 
nents of a product are listed in an official pharmacopoeia that “this should 
not be taken to mean that preparations listed in an official pharmacopoeia, 
proprietary medicines, etc. are always classified in heading 30.03 [and, by 


extension heading 3004].” Since we do not have full details of those rulings, 
we will not base classification of protestant’s products on an incomplete 
record. 

Neither product under consideration contains an identifiable amount of a 
product which contains a therapeutic or prophylactic property with respect 
to any identifiable illness or disease. HOLDING: 

Accordingly, based on the above discussion and the composition of the 
products, “Drink Ease” and “No Jet Lag,” are classified in subheading 
2106.90.9998, HTSUS, which provides for: food preparations not elsewhere 
specified or included: other, other, other, other, other, other, other. 

The protest should be DENIED. In accordance with Section 3A(11)(b) of 
Customs Directive 099 3550 065, dated August 4, 1993, Subject: Revised 
Protest Directive, you are to mail this decision, together with the Customs 
Form 19, to the protestant no later than 60 days from the date of this letter. 
Any reliquidation of the entry or entries in accordance with the decision 
must be accomplished prior to mailing the decision. 

Sixty days from the date of the decision, the Office of Regulations and Rul- 
ings will make the decision available to Customs personnel, and to the pub- 
lic on the Customs Home Page on the World Wide Web at www.customs.gov, 
by means of the Freedom of Information Act, and other methods of public 
distribution. 


JOHN DURANT, 
Director, 
Commercial Rulings Division. 


a a a 
[ATTACHMENT C] 


DEPARTMENT OF HOMELAND SECURITY. 
BUREAU OF CUSTOMS AND BORDER PROTECTION, 
HQ 967075 
CLA-—2 RR:CR:GC 967075AM 
CATEGORY: Classification 
TARIFF NO.: 3004.90.9190 
MR. DANIEL E. WALTZ 
PATTON Boacs LLP 
2550 M Street, NW 
Washington, DC 20037-1350 
RE: HQ 964882 Homeopathic Products 


DEAR MR. WALTZ: 

This is in reference to Headquarters Ruling Letter (HQ) HQ 964882, 
dated September 26, 2002, regarding the classification of various homeo- 
pathic liquid and tablet preparations, pursuant to the Harmonized Tariff 
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Schedule of the United States (HTSUS). We have reviewed this ruling and 
find it to be incorrect. Accordingly, we propose to revoke it. 
FACTS: 

HQ 964882 ruled on Protest 2720—00—100769, filed by counsel on behalf of 
Boiron USA. The 45 entries covering merchandise that are the subject of 
this protest were made between May 26, 1999 and May 30, 2000. In these 
entries, the various products at issue, identified as homeopathic medicines 


by Boiron, were classified as medicaments in heading 3004, HTSUS. 

The Federal Food Drug and Cosmetic Act (““FFDCA”)(21 U.S.C. §§ 301 et 
seq), states, in pertinent part, that “the term “drug” means (A) articles recog- 
nized in the official United States Pharmacopoeia, official Homoeopathic 
Pharmacopoeia of the United States, or official National Formulary, or any 
supplement to any of them; and (B) articles intended for use in the diagno- 


sis, cure, mitigation, treatment, or prevention of disease in man or other ani- 
mals; and (C) articles (other than food) intended to affect the structure or 
any function of the body of man or other animals; and (D) articles intended 
for use as a component of any article specified in clause (A), (B), or (C) (21 
U.S.C. § 321(g)(1)). 

In 1988, FDA issued a compliance policy guide (“CPG”), entitled “Condi- 
tions under Which Homeopathic Drugs May be Marketed” (Sec. 400.400 


CPG 7132.25), describing FDA’s regulatory approach toward homeopathic 
medicines. The CPG explains that Homeopathic products must meet the 
standards for strength, quality, and purity set forth in the Homeopathic 
Pharmacopeia (21 U.S.C. 351). Additionally, product labeling must comply 
with the labeling provisions of Sections 502 and 503 of the FFDCA and Part 
201 (21 CFR 201). Each product must bear the name and place of business of 
the manufacturer, adequate directions for use, a statement of the quantity 
and amount of ingredients in the product expressed in homeopathic terms, 
indications for use, and warnings as described in 21 CFR 201 et seg. The 
CPG explains that homeopathic products are subject to FDA enforcement if 
they are misbranded, or violate any FDA adulteration or promotional re- 
strictions. Furthermore, Section 503(b) of the FFDCA mandates that homeo- 
pathic products offered for conditions not amenable to over-the-counter use 

st be marketed as prescription products. Lastly, the FDA does not regu- 
late these products under the Dietary Supplement Health and Education 
Act of 1994, (21 U.S.C. 301 et seq.), which amended the FFDCA by adding 
provisions to regulate dietary supplements as it does food. 

Samples of the merchandise show that the outer package is labeled in ac- 
cordance with regulations of the FFDCA as a homeopathic drug, with active 
ingredient names and potencies, indications, warnings and dosage informa- 
tion. Furthermore, the active ingredients have been processed in accordance 
with the Homeopathic Pharmacopoeia of the United States (HPUS). 

These samples were sent to CBP Office of Laboratories and Scientific Ser- 
vices for analysis. Based upon the results of these tests, the goods were re- 
classified by CBP in subheading 2106.90.9998, HTSUS, which provides for 
food preparations not elsewhere specified or included, other. The entries 
liquidated between July 28, 2000 and September 22, 2000. On November 8, 
2000, counsel filed a protest with CBP in which it argued that the original 
classification provided by Boiron was correct and the entries should be 
reliquidated as entered. 
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ISSUE: 

What is the classification of homeopathic products containing an active in 
gredient or ingredients officially included in the HPUS, packaged with 
statements of: (1) the specific diseases, ailments or their symptoms fo 
which the product is to be used; (2) the concentration of active substance o1 
substances contained therein; (3) dosage; and (4) mode of application in ac 
cordance with the requirements of the FFDCA? 


LAW AND ANALYSIS 

Merchandise is classifiable under the Harmonized Tariff Schedule of th 
United States (HTSUS) in accordance with the General Rules of Interpret 
tion (GRIs). The systematic detail of the HTSUS is such that virtually all 
goods are classified by application of GRI 1, that is, according to the terms of 
the headings of the tariff schedule and any relative Section or Chaptei 
Notes. In the event that the goods cannot be classified solely on the basis of 
GRI 1, and if the headings and legal notes do not otherwise require, th 
maining GRIs may then be applied in order. 

In understanding the language of the HTSUS, the Harmonized Com: 
ity Description and Coding System Explanatory Notes may be utilized 
Explanatory Notes (ENs), although not dispositive or legally binding 
vide a commentary on the scope of each heading of the HTSUS, and ar 
official interpretation of the Harmonized System at the international level 
See T.D. 89-80, 54 Fed. Reg. 35127, 35128 (August 23, 1989) 


The HTSUS provisions under consideration are as follows 
2106 Food preparations not elsewhere specified or included 
2106.90 Other 
Othe 


Other 


Other: 
Othe1 
Other 


2106.90.99 Othe 


3004 Medicaments (excluding goods of heading 3002 


3006) consisting of mixed or unmixed products fo 


peutic or prophylactic uses, put up in measured dos« 


in forms or packings for retail sal 


3004.90 Other 
3004.90.91 Othe 


3004.90.9190 Other 


30th headings of the HTSUS under consideration are principal use provi 


sions. 
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lhe principal use of the class or kind of g to which an import be 


longs is controlling, not the principal use of the sj eifi import. Group 
Italglass l » os ea l nited States. eG 177 177, 839 F Supp 
866, 867 (1993). “Principal use "is defined as the which exceeds any 
other single use.” Conversion of the Tar 
\nnotated Into the Non att Structure of the H 
Submitting Report at ° 35 (USITC Pub. Ne 100) (June 1983 
he fact that the merchandise may h numerous significant 
ises does not prevent the Court from classifying the merchandise ac 
to the principal use of the class or kind t vhich the merchan 


rs.” Lenox Col 20 C.L.T., Slip Op 96 


applying a “principal use” provision, the Court must ascertain 
kind of goods which are olved and decide whether the 


rchandise is a member of that class. Se Su} Additional US 
} 


of Inte rpretation 1 to the HTSUS. In determining class or kind 


Court examines factors which may includ 1) the general 
characteristics of the merchandise; (2) the expectation of the 
e purchasers; (3 the channels of trade in which the merchandise 
the environment of the sale (e he manner in which the 
se is advertised and displayed); he usage of the merchan 
ne economic pt clic lity of so using 
in the trade of this use. | 
98, 102. 536 F.2d 373 q 
't. 490 (1976 


l l States, 20 C.1.T. 382, 92: p. 202 (1996 ¢ 


Therefore, the determinative whether these homeo 
culated as drugs under the FFDCA, belong to 
is principally prepared for therapeutic or pro 

phy t l ner vy be long to the class or ki Ol nat is in 

cipally used i ‘ta supplement 


Medicaments ICL p% yrepared for therape 


thei 
FDA is a drug and typica ly iin |] harmacies O { counter or by pre 


scription only or administered by health care onnel in hospitals or clin 


merchandise is used according to a ict dosage schedule usually 


imit on the recommended use 


food supplements encompass a m 


must be prepare d for human 

gestion only as a capsul 
ring with indication 
merchandise 

nit recommend 

of the HPUS 


Homeopathy l ie al and science of healing the sick by ising sub 


stances capable of causing the same symptoms, syndromes and condi- 
tions when administered to healthy people \ny substance may be 


considered a homeopathic medicine if it has known ‘homeopathic prov- 
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ings’ and/or known effects which mimic the symptoms, syndromes or 
conditions which it is administered to treat, and is manufactured ac 
cording to the specifications of the Homeopathic Pharmacopoeia of the 
United States. 


One of the principal concepts of Homeopathy is the “Law of 
Infinitesimals.” This principal holds that the smaller the dose of the sub 
stance, the more powerful will be its healing effects. For example, the start 
ing substance is first mixed in alcohol to obtain a tincture. One drop of the 
tincture is mixed with 99 drops of alcohol (to achieve a ration of 1:100) and 
the mixture is strongly shaken. This shaking process is known as succus 
sion. This bottle is labeled as “1C” or “2X.” One drop of this 1C is then mixed 
with 100 drops of alcohol and the process is repeated to make 2C. By the 
time 3C (6X) is reached, the dilution is 1 part in 1 million 

In HQ 964882 we stated the following: 


...[wle are of the opinion that even though homeopathic products are 
marketed and labeled in a manner approved by the FDA indicating that 
they are intended to be used by purchasers for therapeutic purposes 
that unless such products contain a significantly detectable amount 
of that particular element or compound that is claimed to be an ‘active 
ingredient,’ such products are similar to placeboes and should not 
be classified in chapter 30, HTSUS, as medicaments. We have deter 
mined that products which contain dilutions of active ingredients less 
than or equal to 16X or 8C may be classified in chapter 30, HTSUS, pro- 
vided that Customs is able to detect significant levels of the ‘active 
ingredient.’... If the identifying component can be detected in quanti 
ties that can be considered effective, and that component is included in 
the HPUS, and the product is labeled in accordance with FDA guide 
lines, then Customs will concede classification in heading 3004, HTSUS 


However, upon further consideration, we no longer are of the view that the 
relevant standard in classifying homeopathic products is our ability to de 
tect the presence of the active ingredient. Homeopathic products are consid 
ered to be drugs by the FDA. They all must comply with the standards listed 
in the HPUS. They all must be packaged with statements of the specific dis 
eases, ailments or their symptoms for which the product is to be used, the 
concentration of active substance or substances contained therein, the 1 
ommended dosage and the mode of application. They are all marketed and 


sold in relation to a disease, condition, or ailment which they purport to 


treat. If the condition is a very serious one, e.g. cancer, they are sold only by 
prescription. Hence, we find that in the context of homeopathic products, the 
outcome of the principal use test described above should not be based on thx 
degree of dilution of the active ingredient in the homeopathic product 

Therefore, we no longer believe that classifying homeopathic products a¢ 

cording to the dilution of the active ingredient is correct 


HOLDING: 

Accordingly, homeopathic products, which are considered by the FDA as 
drugs because they contain an active ingredient or ingredients officially in 
cluded in the HPUS, and are packaged with statements of the specific dis 
eases, ailments or their symptoms for which the product is to be used, the 
concentration of active substance or substances contained therein, the re 
ommended dosage and the mode of application, are classified in subheading 
3004.90.9090, HTSUSA, the provision for “Medicaments (excluding goods of 
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heading 3002, 3005 or 3006) consisting of mixed or unmixed products for 
therapeutic or prophylactic uses, put up in measured doses or in forms or 
packings for retail sale: Other: Other: Other 

Under San Francisco Newspaper Printing Co United States, 9 CIT 517, 
620 F. Supp. 738 (1985), the liquidation of the entries covering the merchan- 
dise which was the subject of Protest 2720—O00—100769 was final on both the 


protestant and CBP. Therefore, this decision has no effect on those entries 


EFFECT ON OTHER RULINGS: 


HQ 964882, dated September 26, 2002, is revoke 


M 


See 


ATTACHMENT D 


HQ 967363 
2 RR:CR:GC 967363AM 
‘“EGORY: Classification 
IEF NO 3004.90.9090 
Ms. HEATHER LITMAN 


STEIN, SHOSTAK, SHOSTAK & O’HARA 
515 South Figueroa St., Ste 1200 
Los Angeles, CA 90071-3329 


RE: HQ 964188; Homeopathic Products 


DEAR Ms. LITMA? 

This is in reference to Headquarters Ruling Letters (HQ) 964188, dated 
\pril 3, 2002, regarding the classification of “Drink Ease” and “No Jet Lag,” 
pursuant to the Harmonized Tariff Schedule of the United States (HTSUS). 
In reviewing a similar matter, we have reviewed this ruling and find it to be 
incorrect. We propose to revoke it 
FACTS: 

HQ 964188 ruled on Protest 2720—00—100187, filed by counsel on behalf of 
Global Source. “Drink Ease” and “No Jet Lag” are marketed as homeopathic 
drugs. Each of the products is packaged for retail sale with 30 tablets in a 
safety sealed blister strip. The outer package is labeled in accordance with 
regulations of the Food and Drug Administration (FDA) with active ingredi- 
ent names and potencies, indications, warnings and dosage information. 


3oth products are compressed tablets made of sorbitol (a non-nutritive 
sweetening agent commonly used to make tablets), sterilized tale and mag- 
nesium stearate (both are inactive ingredients used as lubricants/separators 
in tablet compression). Equal amounts of five homeopathic active ingredi- 
ents which have been processed by the manufacturer according to rules es- 
ablished by the Homeopathic Pharmacopoeia of the United States (HPUS) 
are sprayed onto the tablets. The active ingredients have homeopathic po- 
tencies of “30C.” “Drink Ease” is marketed for the relief of alcoholic hang- 
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overs and contains Avena Sativa (oats), Capsicum Annuum (pepper), Nux 
Vomica (identified as nutmeg, actually strychnine), Veratrum Album (white 
hellebore) and Zinc Metallicum (zinc metal). “No Jet Lag” is marketed for re- 
lief of tiredness associated with air travel and contains Arnica Montana 
(leopard’s bane), Bellis Perennis (daisy), Chamomilla (wild chamomile) 
Ipecacuanha (ipecac) and Lycopodium (clubmoss). 
The Federal Food Drug and Cosmetic Act (““FFDCA”)(21 U.S.C. $$ 301 

seq), states, in pertinent part, that “the term “drug” means (A) articles recog 


nized in the official United States Pharmacopoeia, official Homoeopathic 


Pharmacopoeia of the United States, or official National Formulary, or any 


supplement to any of them; and (B) articles intended for use in the diagno 

sis, cure, mitigation, treatment, or prevention of disease in man or other ani- 
mals; and (C) articles (other than food) intended to affect the structure or 
any function of the body of man or other animals; and (D) articles intended 
for use as a component of any article specified in clause (A), (B), or (C) (21 
U.S.C. § 321(g)(1)) 

In 1988, FDA issued a compliance policy guide (“CPG”), entitled “Condi- 
tions under Which Homeopathic Drugs May be Marketed” (Sec. 400.400 
CPG 7132.25), describing FDA’s regulatory approach toward homeopathic 
medicines. The CPG explains that Homeopathic products must meet the 
standards for strength, quality, and purity set forth in the Homeopathic 
Pharmacopeia (21 U.S.C. 351). Additionally, product labeling must com ps 
with the labeling provisions of Sections 502 and 503 of the FFDCA and Pa 
201 (21 CFR 201). Each product must bear the name and place of business of 
the manufacturer, ade quate directions for use, a statement of the quantity 

1omeopathic terms 
indications for use, and warnings as described in 21 CFR 201 et seg. The 
CPG explains that ir eigeares products are subject to FDA enforcement if 
they are misbranded, or violate any FDA adulteration or promotional re 


and amount of ingredients in the product expressed in hx 


i 
I 


strictions. Furthermore, ‘cates 503(b) of the FFDCA mandates that homeo 
pathic products offered for conditions not amenable to over-the-counter use 
must be marketed as prescription products. Lastly, the FDA does not regu 
late these oa ieets. under the Dietary Supplement Health and Education 
Act of 1994, (21 U.S.C. 301 et seg.), which amended the FFDCA by adding 


provisions to regulate dietary supplements as it does food. 

SSUE: 

What is the classification of homeopathic products containing an active in 
gredient or ingredients officially included in the HPUS, packaged with 
statements of: (1) the specific diseases, ailments or their symptoms for 
which the product is to be used; (2) the concentration of active substance 01 
substances contained therein; (3) dosage; and (4) mode of application in ac 
cordance with the requirements of the FFDCA? 


LAW AND ANALYSIS 

Merchandise is classifiable under the Harmonized a Schedule of the 
United States (HTSUS) in accordance with the Ge neral Rules of Interpreta 
tion (GRIs). The systematic detail of the HTSUS is such that virtually all 
goods are classified by application of GRI 1, that is, according to the terms of 
the headings of the tariff schedule and any relative Section or Chapter 
Notes. In the event that the goods cannot be classified solely on the basis of 
GRI 1, and if the headings and legal notes do not otherwise require, the re 
maining GRIs may then be applied in order 
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In understanding the languas f the HTSUS, the Harmonized Commod- 
ity Description and Coding System Explanatory Notes may be utilized. The 
Explanatory Notes (ENs), although not dispositive or legally binding, pro- 


ide a commentary on the scope of each heading of the HTSUS, and are the 


official interpretation of the Harmonized System at the international level. 


See T.D. 89-80, 54 Fed. Reg. 35127, 35128 (August 23, 1989 
Che HTSUS provisions under consideration are 
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2106.90.99 
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1177, 839 F. Supp. 
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ine 1983). As a 
merous significant 
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46 


When applying a “principal use” provision, the Court must ascertain 
or kind of goods which are involved and decide whether the 

subject merchandise is a member of that class. Se pra Additional US 
to the HTSUS. In determining the class or kind 


of goods, the Court examines factors which may include: (1) the general 


Rule of Interpretation 1 


physical characteristics of the merchandis« the expectation of the 
ultimate rch: 3) the channels of trade which the merchandise 
s; (4 environment of the sale (e.g. the manner in which the 


merchandise is advertised and displayed); (5) the usage of the merchan- 
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dise; (6) the economic practicality of so using the import; and (7) the rec- 
ognition in the trade of this use. United States v. Carborundum Co., 63 
C.C.PA. 98, 102, 586 F.2d 373, 377, cert. denied, 429 U.S. 979, 50 L. Ed. 
d 587, 97 S. Ct. 490 (1976); see also Lenox Coll., 20 C.1.T., Slip Op. 96 

0, at page 5. 


2 
9) 
oO 


E. M. Chemicals v. United States, 20 C.1.T. 382, 923 F. Supp. 202 (1996 Ct 
Intl. Trade). Therefore, the determinative issue is whether these homeo- 
pathic products, which are regulated as drugs under the FFDCA, belong to 
the class or kind of good that is principally prepared for therapeutic or pro- 
phylactic use or whether they belong to the class or kind of good that is prin- 
cipally used as a dietary supplement. 

Medicaments principally prepared for therapeutic or prophylactic use in 
the U.S. are packaged for oral, parenteral (by injection), or dermatological 
administration. The ultimate purchaser expects that the substance will cure 
their condition or reduce its symptoms. The merchandise is regulated by the 
FDA as a drug and typically sold in pharmacies, over the counter or by pre- 
scription only or administered by health care personnel in hospitals or clin- 
ics. The merchandise is used according to a strict dosage schedule usually 
with a time limit on the recommended use. 

3y contrast, food supplements encompass a much more expansive group of 
items. They simply must be prepared for human consumption. As such, they 
are packaged for oral ingestion only as a capsule, tablet, powder or liquid. 
They are put up in packaging with indications that they maintain general 
health or well-being. The merchandise is often used daily without a strict 
dosage schedule or time limit recommended. 

The internet web page of the HPUS, states, in pertinent part, the follow 
ing: 


Homeopathy is the art and science of healing the sick by using sub 
stances capable of causing the same symptoms, syndromes and condi- 
tions when administered to healthy people Any substance may be 
considered a homeopathic medicine if it has known ‘homeopathic prov 
ings’ and/or known effects which mimic the symptoms, syndromes or 
conditions which it is administered to treat, and is manufactured ac 
cording to the specifications of the Homeopathic Pharmacopoeia of the 
United States. 

One of the principal concepts of Homeopathy is the “Law of 
Infinitesimals.” This principal holds that the smaller the dose of the sub 
stance, the more powerful will be its healing effects. For example, the start 
ing substance is first mixed in alcohol to obtain a tincture. One drop of the 
tincture is mixed with 99 drops of alcohol (to achieve a ration of 1:100) and 
the mixture is strongly shaken. This shaking process is known as succus 
sion. This bottle is labeled as “1C” or “2X.” One drop of this 1C is then mixed 
with 100 drops of alcohol and the process is repeated to make 2C. By the 
time 3C (6X) is reached, the dilution is 1 part in 1 million 

In HQ 964882 we stated the following: 


...lwle are of the opinion that even though homeopathic products are 
marketed and labeled in a manner approved by the FDA indicating that 
they are intended to be used by purchasers for therapeutic purposes 
that unless such products contain a significantly detectable amount of 
that particular element or compound that is claimed to be an ‘active in 
gredient, such products are similar to placeboes and should not be clas- 
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sified in chapter 30, HTSUS, as medicaments. We have determined that 
products which contain dilutions of active ingredients less than or equal 
to 16X or 8C may be classified in chapter 30, HTSUS, provided that 
Customs is able to detect significant levels of the ‘active 
ingredient... . If the identifying component can be detected in quanti- 
ties that can be considered effective, and that component is included in 
the HPUS, and the product is labeled in accordance with FDA guide- 
lines, then Customs will concede classification in heading 3004, HTSUS 


However, upon further consideration, we no longer are of the view that the 
relevant standard in classifying homeopathic products is our ability to de- 
tect the presence of the active ingredient. Homeopathic products are consid- 
ered to be drugs by the FDA. They all must comply with the standards listed 
in the HPUS. They all must be packaged with statements of the specific dis- 
eases, ailments or their symptoms for which the product is to be used, the 
concentration of active substance or substances contained therein, the rec- 
ommended dosage and the mode of application. They are all marketed and 
sold in relation to a disease, condition, or ailment which they purport to 
treat. If the condition is a very serious one, e.g. cancer, they are sold only by 
prescription. Hence, we find that in the context of homeopathic products, the 
outcome of the principal use test described above should not be based on the 
degree of dilution of the active ingredient in the homeopathic product. 
Therefore, we no longer believe that classifying homeopathic products ac- 
cording to the dilution of the active ingredient is correct 


HOLDING: 

Accordingly, homeopathic products, which are considered by the FDA as 
drugs because they contain an active ingredient or ingredients officially in- 
cluded in the HPUS, and are packaged with statements of the specific dis- 
eases, ailments or their symptoms for which the product is to be used, the 
concentration of active substance or substances contained therein, the rec- 
ommended dosage and the mode of application, are classified in subheading 
3004.90.9090, HTSUSA, the provision for “Medicaments (excluding goods of 


heading 3002, 3005 or 3006) consisting of mixed or unmixed products for 
therapeutic or prophylactic uses, put up in measured doses or in forms or 
packings for retail sale: Other: Other: Other.” 

Under San Francisco Newspaper Printing Co. v. United States, 9 CIT 517, 


620 F. Supp. 738 (1985), the liquidation of the entries covering the merchan- 


dise which was the subject of Protest 2720—O00—100187 were final on both 


the protestant and U.S. Customs and Border Protection. Therefore, this de- 
cision has no effect on those entries 
EFFECT ON OTHER RULINGS: 
HQ 964188, dated April 3, 2002 is revoked 
MYLES B. HARMON, 
Director, 
Commercial Rulings Division. 
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Decisions of the United States 
Court of International Trade 


ANNOUNCEMENT 


Judicial Conference of the United States Court of International 
Trade. The Conference is scheduled for Monday, November 8, 2004 
at the Grand Hyatt, Park Avenue at Grand Central Station, New 
York, New York and will commence promptly at 8:30 a.m. 

The theme of the Conference is: “The Court in a New Age of 
Trade, Ethics and Automation.” 

The Conference will be attended by the Judges of the United 
States Court of International Trade, officials from the International 
[rade Commission, the Bureau of Customs and Border Protection, 


Chief Judge Jane A. Restani has announced the call of the 13th 


the Departments of Justice, Commerce and Treasury; members of 
the Bar of the Court; and other distinguished guests 

interested persons are invited to attend. The Conference 
ristration forms and additional information may be 
obtained through the Judicial Conference page on the Court’s 
Website, www.cit.uscourts.gov or by contacting the Clerk’s Office 


at 212—264—2800. 
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Slip Op. 04 


CALIFORNIA INDUSTRIAL PRODUCTS, INC., Plaintiff, 
STATES. Defendant 


Before: WALLACH, Judgs 
Court No.: 98—04—0108 


PUBLIC VERSION 


sJudoement 


cided: Se ptember 
Va 


istant Attorne General 
in Charg Harrv A. Valetk [Trial Attorne 


Branch, U.S. Department of Justice; ( 


Chief Counsel. International Trade Lit 


for Defendant 


WALLACH, Judge: 
OPINION 


Introduction 


This matter is before the court on cross-motions for summary 
judgment, pursuant to USCIT R. 56, by Plaintiff, California Indus 
trial Products, Inc., (“CIP”) and Defendant, United States. At issue, 
is the United States Customs Service’s! (“Customs”) decision that 


certain of CIP’s substitution manufacturing drawback claims wer 


not eligible for drawback pursuant to 19 U.S.C. § 1313(b) (1999 


The court has jurisdiction over this matter pursuant to 28 U.S.C 


Vy I 





1] 


1999). For the following reasons. Plaintiff's Motion fo1 


¢ 


Summary Judgment is granted and Defendant’s Cross-Motion for 


Summary Judgement is denied 


II 
Background 


‘ase are two claims for substitution manufacturing 
by the Plaintiff pursuant to 19 U.S.C. § 1313(b) and 
‘D.”) 81-74." On February 16, 1994, CIP sub 
notice of intention to claim drawback, pursuant 

for substitution manufacturing drawback 
nanufactured using steel and stated that it in 
1-74. CIP did not reference scrap or 

il February 16, 1994, letter. Customs 

it be permitted to claim drawback 

on the terms of : eral drawback con 

74. The terms of the contract were set forth in a letter 
toms in 1981 and those terms were accepted by CIP’s 
1994, letter, subject to providing certain additional in 
required by the Regional Commissioner of Cus 
n or about April 7, 1994, Customs sent Plaintiff 


of Plaintiff's accept: the general contract 


ited October 25, 1995, aintill c¢ acted Customs to 


letter of intent.” The lett xpressed CIP’s “re 

tention to adhere to and comply with tl onditions of draw- 
1—74 under 19 U.S.C. § 1313(b), articles manufac- 

it did not mention scrap or synonymous terms for 


Richard M. Kilbane, Vice President, Finance, 


Products, Inc., to Ms. Syl 


1995). Customs ackno 
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letter of intent, dated February 16, 1994, and Customs’ acknowledg- 
ment letter dated April 7, 1994, without prejudice to any existing 
claims before the Port of Chicago. 

Plaintiff retained Appel-Revoir, Inc. (“Appel-Revoir”), a drawback 
consulting firm, to assist it in preparing, filing and processing its 
drawback claims. Between December 2, 1995, and March 7, 2002, 
CIP made 26 drawback entries.° The first entry at issue, entry num- 
ber RM5—0000052-9, was entered on December 2, 1995. The descrip- 
tion that appeared on its bill of lading, which was filed with Cus 
toms, stated: Carbon Steel, AISI 1050; AISI 1070, Iron and Stee! 
Scrap. Agreed Statement of Facts at 2 47. The second entry number 
at issue is RM5—0000053-7, entered on December 6, 1995. The de- 
scription that appeared on its bill of lading that was filed with Cus- 
toms, stated: Carbon Steel, AISI 1050; AISI 1070, Iron and Stee! 
Scrap for Remelting only. Id 

CIP received accelerated payment’ for 13 claims of the 26 claims it 
had filed seeking drawback.” Customs also granted one claim bi 
cause it did not involve steel scrap. Customs did not give CIP a deci 
sion regarding its eligibility for drawback on the 13 claims of steel 
scrap at the time of accelerated payment. Two of these claims were 
subsequently liquidated on January 2, 1998, without drawback. Cus 
toms then demanded the return of the accelerated payments on the 
two claims at issue in this case. The remaining 11 claims were liqui 
dated on April 11, 2003.” 

Plaintiff received two Notices of Action pursuant to Customs Form 
29 dated January 2, 1998, saying that two of its drawback entries 
were denied based on Customs’ determination that CIP impermissi- 


” Both of the claims at issue in this action were prepared by Appel-Rev 


‘Accelerated payment eligibility, under 19 C.F-R. § 191.72(a 


drawback claimant not delinquent or otherwise remiss in transac 
eligible . . . for accelerated payment of drawback on claims which 
fully completed,” in accordance with the regulation. E 
determined at liquidation. 19 C.F.R. § 191.71. After liquidation 

fied payment of any amount due or demands a refund of excess am« 


§ 191.72(c 


ligibility fo 


©The drawback claims prepared by Appel-Revoir for CIP included 


ated payment of drawback and were filed with the Port of Chic 
1995 and May 13, 1996 


9 Plaintiff states that 


[tlhe remaining 11 claims for which CIP received accelerated paym 

878.32] - had been placed in a suspended status pursuant t g 

and Customs, as reflected in correspondence between CIP and Cust | | 
22, 1998, October 2, 1998, and November 13, 1998. Those claims we ubsequent! 
uidated by Customs on April 11, 2003. CIP timely protested those liquidations 
toms has agreed with CIP to take no action on those protests pending the outcome of 


litigation. 


Plaintiff's Motion for Summary Judgment Pursuant to United States Court of 
Trade Rule 56 (“Plaintiff’s Motion”) at 6 
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bly claimed drawback on scrap. Customs said that its Headquarters 
Ruling Letter 210988, issued on October 29, 1979, stated Customs’ 
position that drawback is not allowed on valuable waste, including 
steel scrap. Customs denied duties on an accelerated basis.'° CIP re- 
quested further review of its protests, which was granted by the 
Customs’ Drawback Office at the Port of Chicago, Illinois. However, 
Customs denied CIP’s protest concerning the two entries at issue 
based on the analysis contained in the Customs Headquarters Rul- 
ing Letter 227375, dated October 10, 1997 (“HQ 227375”). Agreed 
Statement of Facts at 2 410. 


Iil 


Arguments 


Plaintiff argues that Customs’ interpretation of 19 U.S.C. 
§ 1625(c)(2) and the Customs Modification Act (“Mod Act”) is con- 
trary to the law. Defendant claims that “[slince CIP’s contract did 
not specify that steel scrap would be exported, steel scrap is not eli- 
gible for drawback under 19 U.S.C. § 13138(b).” Defendant’s Memo- 
randum in Support of Defendant’s Cross-Motion For Summary Judg- 
ment and in Opposition to Plaintiff's Motion for Summary Judgment 
at 1 (“Defendant’s Cross-Motion”) at 1. Defendant also argues that 
Plaintiff may not claim that it is eligible for a “treatment” under 19 
U.S.C. § 1625(c)(2)"' because of the similar “treatment” Customs’ ac- 


corded to another importer’s transactions. See id. at 5. 


IV 
Applicable Legal Standards 
The court reviews Customs’ denial of a protest de novo. See Rheem 
Metalurgica S/A v. United States, 20 CIT 1450, 1456 (1996), aff'd, 
160 F.3d 1357 (Fed. Cir. 1998). It grants summary judgment where 
“the pleadings, depositions, answers to interrogatories, and admis- 
sions on file, together with the affidavits, if any, show that there is 


tested entries at issue in 


ith 28 U.S.C 


interested par- 

ifter the date of 

or decision. Af- 

a final ruling 

or decision in the istoms Bulleti1 30 days after the closing of the comment 
pe riod. The final ng or decision shall become effective 60 days after the date of its 


publication 
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no genuine issue as to any material fact and that the moving party is 
entitled to a judgment as a matter of law.” USCIT R. 56(c) (2004); see 
Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 247, 106 S. Ct. 2505, 
91 L. Ed. 2d 202 (1986). In a motion for summary judgment, the 
movant bears the burden of producing evidence showing the lack of 
any genuine issue of material fact. See Celotex Corp. v. Catrett, 477 
U.S. 317, 323, 106 S. Ct. 2548, 91 L. Ed. 2d 265 (1986); see also Preci- 
sion Specialty Metals, Inc. v. United States, 182 F. Supp. 2d 1314, 
1318 (CIT 2001) (“Precision IT”). In determining if a party has met 
its burden the court does not “weigh the evidence and determine the 
truth of the matter,” but rather the court determines “whether there 
is a genuine issue for trial.” Anderson, 477 U.S. at 249. It views the 
evidence in the light most favorable to the non-moving party and 
draws all inferences in the nonmovant’s favor. United States 

Diebold, Inc., 369 U.S. 654, 655, 82 S. Ct. 993, 8 L. Ed. 2d 176 (1962). 


VI 


Discussion 


A 
Customs’ Interpretation of 19 U.S.C. § 1625 is 
Not Afforded Deference by the Court 


The court does not afford deference to Customs’ interpretation of 
19 U.S.C. § 1625 on the grounds that (1) HQ 227375 was an incon- 
sistent treatment of Plaintiff’s claim for drawback, and (2) Customs’ 
attempts to retroactively apply its statute and regulations is con 
trary to law. 


1 
Customs Ruling Letter 227375 is 
Not Afforded Deference by the Court 


Defendant argues that the court should afford HQ 227375 defer- 


ence. 

When Congress grants authority to an agency to promulgate regu- 
lations necessary for the administration of programs it oversees, 
that authority permits the agency to fill gaps left in the statutory 
scheme. See Contreras v. United States, 215 F.3d 1267, 1274 (Fed. 
Cir. 2000). The Supreme Court’s decision in United States v. Haggar 
Apparel Co., 526 U.S. 380, 394, 119 S. Ct. 13892, 143 L. Ed. 2d 480 
(1999) makes clear that the court must give Chevron, U.S.A., Inc. v. 
Nat. Res. Def. Council, 467 U.S. 837, 81 L. Ed. 2d 694, 104 S. Ct. 
2778 (1984), deference to those valid agency regulations interpreting 
a statute. The Supreme Court held in United States v. Mead Corp., 
533 U.S. 218, 234-35, 150 L. Ed. 2d 292, 121 S. Ct. 2164 (2001), that 
Customs classification rulings, while not afforded Chevron deference 
may be entitled to Skidmore v. Swift & Co., 323 U.S. 134, 65 S. Ct. 
161, 89 L. Ed. 124 (1944), deference. Under the Skidmore standard, 
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“la] classification ruling...may...at least seek a respect propor- 
tional to its ‘power to persuade.” Mead, 533 U.S. at 235 (quoting 
Skidmore, 323 U.S. at 140). Mead teaches that whether Skidmor: 


deference is applicable to a Customs classification ruling varies de 


pends on “its writer’s thoroughness, logic, and expertness, its fit 
with prior interpretations, and any other sources of weight.” /d.; see 
also Structural Indus. v. United States, 356 F.3d 1366, 1370 (Fed 
Cir. 2004). 

In this case, HQ 227375 will not be granted deference. While Cus- 
toms may change a view it believes to have been grounded upon 


a mistaken legal interpretation,'~ the consistency and predictability 


of an agency's position is a factor in assessing the weight that 
position is due. See Good Samaritan Hosp. v. Shalala, 508 U.S. 402, 
117, 113 S. Ct. 2151, 124 L. Ed. 2d 368 (1993) (citing Automobile 
Club of Mich. v. Commissioner, 353 U.S. 180, 180-83, 77 S. Ct. 707, 
1 L. Ed. 2d 746 (1957)). “An agency interpretation of a relevant provi- 
sion which conflicts with the agency's earlier interpretation is ‘en 
titled to considerably less de ference’ than a consistently held agency 
view.” INS v. Cardoza-Fonseca, 480 U.S. 421, 448, n.30, 107 S. Ct 
1207, 94 L. Ed. 2d 434 (1987) (emphasis added) (quoting Watt ¢ 
Alaska, 451 U.S. 259, 273, 101 S. Ct. 1673, 68 L. Ed. 2d 80 (1981)). 
“How much weight should be given to the agency’s views in such a 
situation, and in particular where its shifts might have resulted 
from intervening and possibly erroneous judicial decisions and its 
current position... will depend on the facts of individual cases.” 
Good Samaritan Hosp., 508 U.S. at 417. 

led to Skidmore defer 
ence. Customs has not demonstrated that it followed a consistent 
pattern of rulings in granting drawback on steel scrap; it granted 
drawback on substantially similar product during the same time pe- 
riod that CIP submitted its drawback claims. Plaintiff's Motion at 3, 


6 


9 
Defendant’s Argument that 19 U.S.C. § 1625 Merits Chevron 
Deference is Erroneous Because Defendant Cannot 
Retroactively Apply Its Regulations 


Defendant claims that, because 19 U.S.C. § 1625(c)(2) is silent as 
to whether Customs must grant the same “treatment” to other im- 
porters, a recently promulgated Customs regulation, 19 C.F.R. 


Indeed, “an administrative agency is not disqualified fi inging its min ind 

it does, the courts still sit in review of the adn iti ) { 
sp., 508 U.S. at 417 (citing NLRB v. Local Union No. 1 ssn of Bridge, 434 
335, 351, 98 S. Ct. 651, 54 L. Ed. 2d 586 (1978)); se NLRB v. Curtin Mathesor 
In 194 U.S. 775, 787, 110 S. Ct. 1542, 108 L. Ed. 2d 801 (1990); NLRB v. J 


120 U.S. 251, 265-66, 95 S. Ct. 959, 43 L. Ed. 2d 171 (1975 
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§ 177.12(c) (2002), interpreting 19 U.S.C. § 1625(c), is entitled to 
deference. Defendant’s Cross-Motion at 8. Defendant states that pre- 
viously “Customs did not have the proper regulations in place to in- 
terpret 19 U.S.C. § 1625 as amended by the Customs Modernization 
Act of 1993... .” Id. at 9. 

Plaintiff claims that “no deference can be given to Customs’ inter- 
pretation of Section 1625(c)(2), as amended, because ‘the agency has 
simply not interpreted the new statute [19 U.S.C. § 1625].’” Plain- 
tiff’s Motion at 7 (citing Am. Bayridge Corp. v. United States, 22 CIT 
1129, 1151 (1998), vacated on other grounds, 217 F.3d 857 (Fed. Cir. 
1999)). 

Defendant claims that “[c]lourts have never made deference to an 
agency's interpretation dependant on the effective date of a regula 
tion.” Defendant’s Cross-Motion at 10.'’ Defendant’s claim that 
“Customs did not have the proper regulations in place to interpret 19 
U.S.C. § 1625 as amended by the Customs Modernization Act... ,” 
Id. at 9 (emphasis added), misses the crucial point that Customs did 
not in fact have any interpretation, position, or policy in place re- 
garding the statute during the time when both that case and this 
matter arose. See Am. Bayridge, 22 CIT at 1145-46 (stating that 
Customs cannot continue to use its old regulations to implement the 
new statute nor can it legitimately attempt to reconcile its new regu- 
lations with the new statute as the recently promulgated regulations 
conflict with the clear words of 19 U.S.C. § 1625(c)). As stated in the 
Agreed Statement of Facts that the parties submitted, Plaintiff's 
drawback claims were denied on the basis of the analysis made in 
the 1997 HQ 227375. Subsequent to both denial of CIPs claims of 
drawback and this court’s decision in Am. Bayridge, Customs pro- 
mulgated 19 C.F.R. § 177.12(c), formalizing an interpretation of 19 
U.S.C. § 1625(c), on August 16, 2002. Administrative Rulings, 67 
Fed. Reg. 53,483 (Aug. 16, 2002). 

Defendant’s argument that, because 19 U.S.C. § 1625(c)(2) is si- 
lent on whether Customs must grant the same “treatment” to other 
importers, the recently promulgated Customs regulation, 19 C.F.R. 
§ 177.12(c), is entitled to deference, is fundamentally inconsistent 
with principles of statutory interpretation. As a general rule, a 


13 Defendant’s reliance on Smiley v. Citibank, 517 U.S. 735, 739-41, 116 S. Ct. 1730, 135 
L. Ed. 2d 25 (1996) and Princess Cruises, Inc. v. United States, 201 F.3d 1352, 1360-1361 
(Fed. Cir. 2000), for this proposition is misplaced. In both Smiley and Princess Cruises, an 
administrative agency had legitimately interpreted a statute or had a valid position o1 
policy in place before they made a decision against the opposing party. That position or 
policy was the basis for the decision. The agency then codified its position either during or 
before the opposing party filed suit challenging the agency’s decision. Smiley, 517 U.S. at 
739-41. Smiley held that neither an agency’s delay in promulgating a regulation nor the 
fact that “it was litigation which disclosed the need for the regulation” affects the court’s 
deference to the agency’s interpretation of an ambiguous statute as embodied in such regu 
lations. Id. at 741; see also Princess Cruises, 201 F.3d at 1360-61. Thus, what was chal- 
lenged in both cases was the decision based on the agency’s promulgated position or policy 
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statutory grant of legislative rulemaking authority will not encom- 
pass the power to promulgate retroactive rules unless that power is 
expressly conveyed by Congress. Shakeproof Assembly Components 
Div. of Ill. Tool Works, In uted States, 102 F. Supp. 2d 486, 493 
CIT 2000): see Bou reorgetown Univ. Ho 188 U.S. 204, 208, 
109 S. Ct 4d. 2 a a » Brimstone R. & Ca- 
nal Co ! ( tates, 2' pie 22, 48 Ct. 282, 72 L. Ed. 
187 (1928 ‘hus, “an administrative regulation will not be con- 
strued to have retroactive effect unless the language requires such a 
result.” Rhone Poulenc, Inc. v. United States, 14 CIT 364, 365 (1990). 
There is no indication in the legislative history of 19 U.S.C. § 1625 
that Congress intended to afford to Customs the power to regulate 

ly. See Am. Bayridge, 22 CIT at 1150. Therefore, the court 
will not afford any deference to Customs’ new statutory interpreta- 
tion embodied in regulations made subsequent to Customs’ denial of 


drawback for Plaintiff’s entries 


B 
CIP May Claim a “Treatment” Similar to that 
Afforded to a Third Party 


1 
The Precision Cases are Directly Applicable to the 
Case at Hand and Support CIP’s Claim of Drawback 


Defendant argues that Plaintiff may not claim a “treatment” un- 
der 19 U.S.C. § 1625(c)(2) because of the duty drawback Customs 


accorded to the transactions of another importer. Defendant here 
stated in its brief that “Customs had specifically, inadvertently, and 
erroneously granted drawback for 69 of Precision Specialty Metals’ 
own claims involving exported steel scrap.” Defendant’s Cross- 
Motion at 7. During oral argument on May 12, 2004, Defendant ex- 
plained that the gov iment was taking the position in this case 
that the g yf drawback in the Precision opeciaity Metals** here- 
inafter Precision I and Precision II are referred to collectively as “the 
Precision cases’) cases was erroneous 
Plaintiff claims that 19 U.S.C. § 1625(c requires Customs to 
steel scrap and relies 


) 
] 
l 


grant its drawback claims involving exportec 
on the court’s decisions in the Precision cases for the proposition. It 
claims that the facts in the Precision cases are the same as in the 


related cases 
ind ordered 

the parties the 

led on the mo- 

rder dated February 


» submit the case 
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case at hand, and thus the court should similarly grant CIP’s claim 
of drawback. 

The Precision cases, as Plaintiff argues, do indeed provide persua- 
sive reasoning to support Plaintiff’s claimed drawback. In the Preci 
sion cases, a manufacturer challenged Customs’ denial of substitu 
tion manufacturing drawback on steel trim and = scrap the 
manufacturer had imported. Customs had initially granted draw- 
back to five claimants, Calstrip, Combined Metals of Chicago, Preci 
sion Specialty Metals, Thypin and Ulbrich (hereinafter “drawback 
claimants”), whose claims involved steel scrap. Customs subse 
quently denied drawback, claiming that the entries were ineligible 
“waste” and not articles “manufactured or produced” as required by 
the duty exemption.'” Precision II, 182 F. Supp. 2d at 1316. 

The court in Precision II rejected the defendant’s argument based 
on the plain language and legislative history of 19 U.S.C. 
§ 1625(c)(2) and explained that the defendant had erroneously 
equated a “position” an agency has taken with a “treatment.” Jd. at 
1325. The court explained that “‘the use of the word ‘treatment, 
rather than ‘position’, represent{ed| a Congressional departure from 
the language of the apparent source text of [19 C.F.R.| § 177.10." 
Id. (citing Precision I, 24 CIT at 1043). The court said that 19 C.F.R 
§ 177.9 is the “apparent source text from which the term ‘treatment’ 
was grafted onto § 177.10.” Jd. at 1326. The court explained that 


It appears that a ‘treatment’ may be found where a ‘position’ 
might not that the definition of ‘treatment’ does not require 
publication or liquidation among many ports over many years 


15 The manufacturer had initially submitted a letter expressing its intent to comply v 


T.D. 81-74 and claim drawback on various steel products, which “included ‘stainle 
coils, sheets and trim’ of various chemistries identified by industry standards.” P 
182 F. Supp. 2d at 1317. It filed 116 drawback entries unde I 74 betwe 
11, 1991, and May 13, 1996. and Customs liquidated 69 of tho 


of drawback. Jd. In June 1996, the 


ac 
that “38 of its drawback entrie 


s that cra] 


full or in part, on the | 


‘drawback is not available upon exports of valuable waste 


1019 C.F.R. § 177.10 (a) & ( publication of decisions, provide 


a) Generally. Within 90 days after issuing any interpretive decision under the Tariff Act 
of 1930, as amended, relating to any Customs transaction (prospective, current, or com 
pleted), the Customs Service shall publish the decision in the Customs Bulletin or other 
wise make it available for public inspection. For purposes of this paragraph an interpre 
tive decision includes any ruling letter, internal advice memorandum, or protest review 
decision. Disclosure i overned by 31 CFR part 19 CFR part 103, and 19 CFR 
177.8(a(3 

(c) Changes of practice. Before the publication of a ruling which has the effect of chang 
ing an established and uniform practice and which results in the assessment of a higher 
rate of duty within the meaning of 19 U.S.C. 1315(d), notice that the practice (or prion 
ruling on which that practice was based) is under review will be published in the Federal 
Register and interested parties will be given an opportunity to make written submis 
sions with respect to the correctness of the contemplated chang 
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term ‘treatment’ looks to the actions of Customs, rather 

its ‘position’ or policy. It is also distinct from the terms 

o” and ‘decision, which are governed by § 1625(c)(2). This 
construction would recognize that importers may order their 
actions based not only on Customs’ formal policy, ‘position, ‘rul- 
ing’ or ‘decision,’ but on its prior actions. This construction fur- 
thers the stated legislative intent underlying § 1625(c). 


recision I, 24 CIT at 1043-44 (internal footnotes omitted). It held 
that the government had “failed to point to anything in the language 
legislative history of, or the regulatory scheme mr 
‘(2) which persuades the court that its earlier holding 
‘the term “treatment” looks to the actions of Customs, rather 
than its “position” or policy ...’” in Precision I was erroneous. Preci- 
sion II, 182 F. Supp. 2d at 1328. Thus, the court stated in Precision 
II, that “the only proof needed to establish a treatment is a descrip- 
tion of the transactions; the only intent referenced by the regulation 
is that of the importer, in arranging its affairs in reliance on the 
reatment.”’‘ Jd. at 1326 (emphasis in original 
The facts before the court indicate that like the parties in the Pre- 
ision cases, CIP submitted to Customs its intention to claim draw- 
back under 19 U.S.C. § 1313(b) for substitution manufacturing 
lrawback involving steel articles. The merchandise at issue in the 
Precision cases was “liquidated with the benefit of drawback be- 
ween June 5, 1992 and November 28, 1997 [and] is substantially 
ical to the merchandise at issue in the two claims at issue in 
itigation for which drawback was denied.” Plaintiff's Statement 
‘acts as | to Which There is No Genuine I[ssue to be Tried at 3 19; 
Defendant’s Response to : laintiff’s Statement of Additional Material 
Facts Not in Dispute at 4 419. Plaintiff here, in its letter dated Feb- 
ruary 16, 1994, stated that it would comply with the terms and con- 
ditions of T.D. 81-74 and made 26 drawback entries between Decem- 
ver 2, 1995, and March 7, 2002. However, unlike the plaintiff in the 
Precision cases, Customs did not grant drawback to any of CIP’s en- 
tries involving scrap, but rather denied them. 
The court does not find persuasive Defendant's argument that a 
ruling letter denying drawback to an importer may be the basis for 
denial of another importer’s drawback claim for similar goods, while 





at the same time Customs grant of drawback to another company 
may not be the basis for a similar grant. See Precision IT, 182 F. 


1 


Supp. 2d at 1329. Defendant is arguing that CIP should follow a 


1988 (Title VI. Pub. L. 100—690) requires t 5 


regulations to provide for nationwide uniformity of certain deci- 
sions made by U.S. Customs Service officers and to esta I hi 


1 parties affected by the ick Of such untormit 
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standard that Customs itself did not follow. Jd. Plaintiff here agreed 
to abide by the terms of T.D. 81-74 and claimed drawback on steel 
scrap similar to the claim by the plaintiffs in the Precision cases. 
Agreed Statement of Facts 442, 6. Customs however denied CIP’s 
drawback claims. Jd. Customs’ disparate decisions in this case and 
the Precision cases, are indicative of the fact that eligibility for draw- 
back on steel scrap'® continues to be a gray area. See Precision II, 
182 F. Supp. 2d at 1329. Given these circumstances, this court does 
not find that Customs’ actions altering its “treatment” of CIP’s 
claims for drawback is consistent and reasonable in light of the Pre- 
cision cases. 


2 
Section 1625(c)(2) Entitles CIP to the Same “Treatment” 
Afforded Other Importers of Substantially Similar 
Merchandise 


Plaintiff contends that, under the plain language of 19 U.S.C. 
§ 1625(c)(2), it is entitled to the same “treatment” Customs afforded 
to the parties in the Precision cases. In its supplemental briefing ma- 
terials,'” Plaintiff stated that when 19 U.S.C. § 1625 was amended, 
“Congress specifically removed from Customs any discretion to alter 
the effective date of any change in a prior “treatment” until after the 
notice and comment period.”~” Plaintiff's Supplemental Memoran- 


dum in Support of its Motion for Summary Judgment and Response 
in Opposition to Defendant’s Cross-Motion (“Plaintiff's Supplemen- 
tal Brief”) at 1. 


I8The Precision s covered steel scrap described as “stainless steel,” “metal scrap, 
“scrap steel for remelting purposes only,” and “steel scrap sabot.” Precision IT, 182 F. Supp 
2d 1317 

9 9) { ~ 

19 During the May 12, 2004, oral argument, the court ordered supplemental briefing and 
requested that the parties further address the legislative history of 19 U.S.C. § 1625(c)(2) 


Na oe ; so sate sma — 
“"Section 625 of the Tariff Act of 1930, codified at 19 U.S.C. § 1625, was amended by 


section 623 of Title VI, the Customs Modernization (“Mod Act”) provision of the North 
American Free Trade Agreements Implementation Act (“NAFTA”). NAFTA, Pub. L. No. 
103-182, 107 Stat. 2057, 2186. Prior to enactment of the Mod Act, 19 U.S.C. § 1625 was 
silent as to the effective date of a new treatment. Customs promulgated a series of regula- 
tions prior to the Mod Act that provided that the circumstances under which Customs 
would delay the effective date of a change to a treatment previously accorded by Customs 
These regulations applied to the recipient of the ruling letter and unspecified “other par- 
ties,” and provided that 


The Customs Service will from time to time issue a ruling letter covering a transaction 
or issue not previously the subject of a ruling letter and which has the effect of modifying 
the treatment previously accorded by the Customs Service to substantially identical 
transactions of either the recipient of the ruling letter or other parties. Although such a 
ruling letter will generally be effective on the date it is issued, the Customs Service may, 
upon application by an affected party, delay the effective date of the ruling letter, and 
continue the treatment previously accorded the substantially identical transaction, for a 
period of up to 90 days from the date the ruling letter is issued 


19 C.F.R. § 177.9(e)(1) (1993 
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Plaintiff further argues that, in its regulations, Customs reserved 
for itself discretion to determine when an importer could apply a 
prior “treatment.” Jd. at 2-3. However, Plaintiff points out that Con- 
sress did not grant any discretion to Customs in determining when 
an importer qualifies for a prior “treatment” when it drafted and en- 
acted the new 19 U.S.C. § 1625(c). Id.; see also Am. Bayridge, 22 CIT 
at 1151. According to Plaintiff, Customs’ regulations state that an 
importer has to “‘demonstrate to the satisfaction of the Customs 
Service’ ” that the prior treatments were ‘sufficiently consistent and 
continuous’ and that the importer ‘reasonably relied’ on the treat- 
ment in arranging its future transactions” to be eligible for a similar 
“treatment.” Plaintiff's Supplemental Brief at 2 (referring to 19 
C.F.R.§ 177.9(e)(2 

Plaintiff claims that Congress could have adopted language from 
the old Customs regulations; it could have limited the application of 
the new treatment statute to treatments within the preceding two 
years, to prior recipients of a ruling letter or treatment, and only to 


who reasonably relied, but chose not to. Plaintiff points out 

when Congress enacts a law, it is presumed to know the exist- 
ing law. /d. at 3 (citing Am. Bayridge, 22 CIT at 1150). CIP argues 
that Congress did not expressly grant Customs discretion to either 
limit or modify the effective date of a new interpretive ruling or deci- 
sion or change the effective date for a new interpretation to a specific 
category of persons. /d. Furthermore, Plaintiff argues that this limi- 
tation cannot mean that Congress intended to deny the agency’s dis- 
cretion to both interpret and fill gaps in the new statute: it only 
means, as stated in Am. Bayridge, that Congres ‘failure to carry 
over the discretionary language of the old regulations into the new 
statute provides further support for the conclusion that Congress did 
not intend the sti e to be a discretionary grant to toms.” Id. at 


3 (quoting An ayridge, 22 CIT at 1149 laintiff claims that “Cus- 


toms may not now exercise any discretion to alter the effective date 

of a new treatment by making it retroactive to a particular class of 

importer - such as importers who did not receive the prior treatment, 
or who did not rely upon it to Customs’ satisfaction. /d. at 1 

“lt|/here is no dispute that the purpose of 19 

25 is to provide predictability for importers in structur- 


t { > 


ir business while also retaining flexibility Customs in the 
exercise of its administrative authority.” Defendant’s Cross-Motion 
at 12. However, it claims that the facts and reasoning of the Prect- 
sion decisions are inapposite to the facts of this case. Defendant 
states that “CIP nevertheless contends that, under the plain lan- 


cuage of § 1625(c)(2), it is entitled to the same treatment Customs 


accorded to other claimants who had previously received drawback 


for exported stainless steel scrap.” Jd. at 8. However, Defendant ar- 
cues that “not only do the Precision cases not aid CIP. but CIP does 


not explain which portion of the statutory iguage in § 1625(c)(2) 
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expressly requires that Customs must take the treatment given to 
one party and apply it to another party.” /d. 

Defendant argues that its actions were reasonable and consistent 
with established law. Defendant’s Supplemental Memorandum in 
Support of Its Cross-Motion for Summary Judgment and in Opposi- 
tion to Plaintiff's Motion for Summary Judgment (“Defendant's 


Supplemental Brief”) at 1. Defendant claims that there is nothing in 


j 
the legislative history that suggests that Congress intended 19 


U.S.C. § 1625(c) to limit Customs’ discretion and judgment on how 
best to administer the Customs laws, nor any indication which 
would establish the statutory right for a third party to rely on a 
“treatment” provided to another importer. Jd. at 1—2. Defendant's 
main argument continues to be that although it did not have the 
proper regulations to interpre 91).S.C. 8 1625 as amended bv the 
Mod Act, it had implemented regulatory amendments to 19 
U.S.C.§ 1625, specifically addressing whether a party may claim the 
“treatment” of another for itself. Thus, it claims that since the imple 
menting regulations specifically state that Customs need not apply 
the benefit of a “treatment” provided to another importer, and bs 
cause CIP was not accorded any prior “treatment” to its own impo1 
tations, the Court must give deference to Customs’ valid interpreta 
tions of the statute. Jd. at 4 (citing Haggar Apparel Co., 526 U.S. at 
392; Chevron, 467 U.S. at 837) 

Defendant failed to follow the procedures specified by Congress in 
19 U.S.C. § 1625 to alter a “treatment” previously oranted. As the 
court explained in Precision I, the lack of specific legislative history 
regarding Congress’s interpretation of 19 U.S.C. § 1625(c) does not 
eliminate the court’s duty to employ 
guage that the Congress adopted. 24 C 
v. Bornstein, 423 U.S. 303, 310, 96 
(1976). The court is required to assume that the legislative purpose 
of a statute is expressed by the ordinary meaning of the 
uses. See Richard v. United State 3869 U.S. 1. 9. 82S. Ct 
Ed. 2d 492 (1962) 

In Precision I, the court explained that 19 U.S.C. § 1625(c¢ 
violated when: “(1) an interpretive ruling or decision (2) effectivel 
modifies (3) a “treatment” previously accorded by Customs t 
“substantially identical transactions”, and (5) that interpretive rul 
ing or decision has not been subjected to the notice-and-commer 
process outlined in § 1625(c)(2 4 (CLE -at see 19 C.F.R 
§ 177.9(a) (2001). Accordingly, in order to succeed in its claim of a 
“treatment” afforded by Customs, Plaintiff must show that Customs 
denial of Plaintiff’s protest was a ruling, and that it changed a 
“treatment” previously accorded by Customs to substantially identi 
cal transactions. Precision 1, 24 CIT at 1040 

Customs current interpretation of a “treatment” pursuant 
U.S.C. § 1625(c) and 19 C.F.R. § 177 is not relevant to the c 





analysis in this instance because Customs did not deny drawback 
based on its current statutory interpretation regulation when it 
made its decision. Defendant may not now clain in interpretation 
on a basis different from the one it used hen it 1ade ‘its denial: 


‘[tIhe grounds upon which an administrative order must be judged 


are those upon which the record discloses that |agency’s] action was 


based.” SEC v. Chenery Corp., 318 U.S V3 154, 87 L 


1 


Ed. 626 (1943). Furthermore, there is no indicat in the legislative 
history of 19 U.S.C. § 1625 that Congress intended to afford to Cus- 


toms 1 ower to regulate retroactively \ Jayvridge, 22 CIT 


il Circuit 


c) mandate hat tom rovide notice and 

unde? specific circumsti ice a ’ 1625(¢c only 

applies to a “proposed interpretive ruli r decision” by Cus- 
Second, the proposed interpretive ng or decision must 

her modify or revoke a prior ruling « sion or have the ef- 
fect of modifying Customs’ previous treatment of “substantially 
in 


ctions.” Section 1625(« e ires that. before 
Customs issues such an interpretati ruling or decision, it 
publish it and allow interested part yportunity to com- 


ment on 1ts tness. 1e atut Inst! - ustoms to con- 


the iments it recei\ ction 1625 then provides 


».C. 
history 


9 U.S.C. 


» CUIdINng principle in our SCUSSIO1 th tl rade commu 
a better 


does 


C wn 
compliance.” Importe1 
ind regulati 
ves. and to expect certainty ft t the ground 
ld not be unilaterally changed stoms without 


proper notice and opportunity to res 


and Informed Compl ince Act aring on H.R 3935 Before the 


Precision IT, 182 F. Supp. 2d at 1328 (citing toms Modernization 
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House Comm. on Ways and Means, Subcomm. On Trade, 102"° 
Cong. 91 (1992) (statement of Commissioner Carol Hallett, United 
States Customs Service)); see also S. Rep. No. 103-189 at 64 (1993). 
Similar to the circumstances in the Precision cases, the government 
once again has failed to point to any contravening legislative history 
or other authority to justify its disparate treatment of substantially 
similar goods. 

Application of the rule set forth in 19 U.S.C. § 1625(c)(2) requires 
the government to comply with a statutorily mandated notice-and- 
comment process before implementing a ruling or decision that 
changes an earlier “treatment.” Precision II, 182 F. Supp. 2d at 1329. 
So long as Customs chooses not to follow this process, it is bound by 
its earlier “treatment.” Jd. CIP followed the “treatment” afforded by 
Customs to other importers of similar goods. As a result, if Customs 
wishes to alter the “treatment” afforded to importers of similar 
goods, it may do so at any time by following the notice and comment 
procedures set forth in 19 U.S.C. § 1625, and thus impose a new rul- 
ing or decision, consistent with the statute, denying drawback on 
steel scrap or trim. See id. at 1329. This process, “as Congress and 
Customs alike evidently intended, provides importers with some pre- 
dictability in structuring their business, while retaining for Customs 
flexibility in the exercise of its administrative authority.” Id. 

The court finds that given the unique facts and circumstances of 


this case, Customs is bound by and subject to its earlier treatment of 
steel scrap as eligible for drawback. This ruling is limited to the facts 
of this case and should not be deemed precedential for claims of 
drawback on steel scrap filed subsequent to the publication of this 
opinion. 


VII 
Conclusion 


For the foregoing reasons, Plaintiff's Motion for Summary Judg- 
ment is granted and the Defendant’s Cross-Motion for Summary 
Judgment is denied. 


Slip Op. 04-127 
XEROX CORPORATION, Plaintiff, v. THE UNITED STATES, Defendant. 


Before: MUSGRAVE, JUDGE 
Court No. 02—00111 


{Plaintiff brought this action pursuant to 28 U.S.C. § 1581(a) contesting the denial 
of a protest. In its protest, Plaintiff claimed, for the first time, that the merchandise in 
question was eligible for duty-free entry pursuant to the North American Free Trade 





U.S. COURT OF INTERNAT 


efendant moved to d 
Plaintiff had failed to claim 
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nt Attorney Gene 
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‘ustoms and Border 


OPINION 


Xerox Corporation brings this action seeking preferential, duty 
free, tariff treatment pursuant to the North American Free Trade 
Agreement (“NAFTA”) for 21 entries of electrostatic photocopiers and 
wire harnesses. Between January and March of 1998 Xerox made 22 
entries at the port of Laredo, Texas and claimed classification under 
HTSUS 9009.12 (photocopiers) and 8544.41 (wire harnesses). Xerox 
did not claim duty-free treatment at the time of entry because it did 
not possess the certificates of origin required by 19 C.F-R. § 181.21. 
The United States Custom Service liquidated these entries “as en- 
tered” in December 1998 and January 1999. On March 2, 1999 Xerox 
filed a timely protest under 19 U.S.C. § 1514(a)(2), asserting for the 
first time that the entries were entitled to the NAFTA preference. 
The certificates of origin were submitted with the protest. 

Customs treated Xerox’s protest as a petition for NAFTA treat- 


ment under 19 U.S.C. § 1520(d)," which Customs interprets as the 
only means by which an importer can claim post-liquidation NAFTA 
treatment. Aclaim under § 1520(d) must be brought within one year 


of the date of importation. This limitation period had expired with 
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respect to all but one of Xerox’s 22 entries at the time the protest 
was filed. On September 28, 2001 Customs reliquidated the one en- 
try for which the limitation period had not run, granting a refund 
based on the NAFTA preference. On November 6, 2001 Customs de- 
nied the protest as untimely with respect to the other entries. Xerox 
subsequently brought this action pursuant to 28 U.S.C. § 1581(a) 
contesting the denial of its protest. 

Presently before the Court is a motion by Customs to dismiss this 
action for lack of subject matter jurisdiction and a motion by Xerox 
for summary judgment. For the reasons set forth below, Customs’ 
motion is granted and Xerox’s motion is denied as moot. 


Arguments 


Customs’ motion to dismiss is based on its contention that there 
vas no protestable decision made regarding the NAFTA preference. 
Customs argues that in order for the Court to have subject matter 
jurisdiction under 28 U.S.C. § 1581(a) the plaintiff must protest a 
decision described in 19 U.S.C. § 1514(a). Mem. in Supp. of Def.’s 
Mot. to Dismiss for Lack of Subject Matter Jurisdiction (“Def.’s Br.”) 
at 5 (citing Mitsubishi Electronics America, Inc. v. United States, 44 
F.3d 973, 975-76 (Fed. Cir. 1994) (other citations omitted)). Customs 
regulations require an importer claiming a NAFTA preference to 
“make a written declaration that the good qualifies for [preferential 
NAFTA] treatment... based on a complete and properly executed 
original Certificate of Origin ...in the possession of the importer.” 
19 C.F.R. § 181.21(a). An importer may amend its entry pursuant to 
19 C.F.R. § 181.31 and claim the NAFTA preference so long as the 
liquidation of the entry has not become final. Once an entry has liq- 
uidated, 19 U.S.C. § 1520(d) permits an importer to petition for 
preferential treatment provided that it is within one year of the date 
of importation. Because Xerox failed to avail itself of the regulatory 
and statutory means by which a NAFTA claim can be made, Cus- 
toms asserts that the matter was never placed before it for decision. 
Def.’s Br. at 6. Customs maintains that it “is entitled to rely on the 
information provided in the entry documents, including any import- 
er’s declaration regarding ‘the declared value, classification and rate 
of duty applicable to the merchandise’ ” and therefore, “when [it] liq- 
uidates an entry ‘as entered’ in reliance on the information provided 
by the importer, the liquidation is correct as a matter of law.” Def.’s 
Br. at 7 (citing 19 U.S.C. § 1484). 

When the jurisdiction of the court is challenged, the burden is on 
the plaintiff to prove that jurisdiction exists. See Lowa Ltd. v. United 
States, 5 CIT 81, 83, 561 F. Supp. 441, 443 (1983). Xerox argues that 
“the filing of a protest under 19 U.S.C. § 1514(a)(2) in order to chal- 
lenge the ‘rate and amount of duties chargeable’, as determined by 
Customs in the liquidation of an entry, remains a viable and statuto- 
rily authorized method for asserting the importer’s right to a lower 





including a preferential rate of duty under NAFTA.” 

and Authorities in Oppn to Def.’s Mot. to Dismiss 

of Pl.’s Mot. for Summ. J. (“Pl.’s Br.”) at 2. Xerox notes 

§ 1500(b) requires Customs to “fix the final classifica- 

of duty applicable to such merchandise.” In this in- 

contends that Customs made a decision to assess Col- 

vored Nation” rates of duty. Pl.’s Br. at 8. Xerox also 

principle that all decisions of the Customs official merge in 

tion of the entry and argues that this is true regardless of 

the decisions are the result of active consideration or a deci- 

liquidate the entry “as entered l.’s Br. at 8-9 (citing GER 

United States, 281 F. Supp. 2d 1323, 1334 (CIT 

U.S.A United States, 21 CIT 1421, 1425 

lherefore, Customs concludes that the liquidation of the en- 

issue here was a protestable decision regarding the rate of 
be imposed 

lso contends that § 1520(d) does not pr vide the exclusive 

isserting a post-entry claim for NAFTA treatment. Xerox 

neither § 1520(d) not the North American Free Trade 

ylementation Act, Pub. L. No. 103-182, § l(a), 107 

8, 1993), revoke or diminish the right of an importer 

timely protest to challenge the rate of duty determined by 

notes that the first 


l 
+} 
ul 


upon liquidation. On this point, Xerox 


1520(d) says “notwithstanding the fact that a valid protest 
ind argues that this language indicates that an 
ilid protest” or, as an alternative, may request 

reliquidation 3 
Xerox argues that the remedy set out b 920(d) is intended to 
supplement, 1 replace, the protest remedy established by 
rox notes that when NAFTA initially went into ef- 
mployed a 90 day liquidation cycle, meaning that an 
liquidated and the iling a protest expire 180 
these circumstances, § 1520(d) 
provided ger pel » year form entry) during which an im- 
porter could claim | “TA treatment. Xerox asserts that in the first 
fter NAFTA went into effect, Customs processed § 1514 pro- 
tests and reached the merits of those claims, even when a request for 
reliquidation under § 1520 had not been filed. However, in 1997 
when Customs replaced its 90 dav liquidation cycie Wl ha93l4 day 
liquidation cycle, meaning that the typical time for filing a protest 
would extend beyond a year from the date of entry, it also adopted 
the position that a § 1520(d) petition was the exclusive way to assert 
a post-entry NAFTA claim. Although Customs has taken this posi- 
tion, Xerox reasserts that Congress did not expressly limit or elimi- 
nate the right of protest in the North American Free Trade Agree- 


ment Implementation Act. 
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Finally, Xerox argues that Customs’ position violates the canons of 
statutory construction. Specifically, Xerox notes the principle that a 
reviewing court should try to interpret the different provisions of a 
statute in order to reconcile and give meaning to each. Furthermore, 
Xerox notes that when Congress enacts legislation it must be as 
sumed that it is aware of the laws it has previously enacted. For 
these reasons, Xerox concludes that the Court should hold that 
§ 1520(d) and § 1514(a) are alternative means of claiming a NAFTA 
preference post-liquidation. 


Analysis 


It is apparent from the text of the statutes that § 1520(d) and 
§ 1520(a) are complementary statutes addressing different factual 
circumstances. The parties do not dispute that a protest under 
§ 1514(a) is predicated on a decision by Customs, and § 1520(d) 
states that it applies when “no claim for preferential treatment was 
made at the time of importation.” Thus, the dispositive issue before 
the Court is whether Customs made a decision to deny the NAFTA 
preference. 

The Court holds that Customs did not make a protestable decision 
to deny Xerox’s entries NAFTA treatment. As previously noted, 19 
C.F.R. § 181.21 requires an importer to “make a written declaration 
that the good qualifies for [preferential NAFTA] treatment . . . based 
on a complete and properly executed original Certificate of 
Origin ...in the possession of the importer.” Plainly, the burden is 
on the importer to claim and substantiate its entitlement to the 
NAFTA preference. In the absence of such a claim, it is too much of a 
reach to construe Customs’ decision to assess Column 1 duties as a 
negative decision regarding preferential NAFTA treatment.~ In the 
present case, the issue of whether the subject merchandise was eli- 
gible for the NAFTA preference was simply never before Customs. It 
is also noteworthy that Customs classified the merchandise under 
the tariff subheading claimed by Xerox, the correctness of which is 
undisputed, and in the absence of a substantiated NAFTA claim, 
Customs was correct in assessing Column 1 duties. Therefore, 
Xerox’s protest was invalid and does not give rise to this Court's ju- 
risdiction under 28 U.S.C. § 1581(a). 


“In Corrpro Companis, Inc. v. United States, Slip Op. 04-116 (Sept. 10, 2004), the court 
held that Customs made a decision regarding NAFTA treatment by issuing a Headquarters 
Ruling Letter which required the importer to classify the merchandise in question under a 
tariff heading that was not NAFTA eligible. Thus the plaintiff was permitted to raise its 
claim for NAFTA treatment for the first time via a protest against the tariff classification 
In that decision, as well as here, the key inquiry was whether the protest was based on a 
Customs decision. 
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Conclusion 
For the foregoing reasons, Customs’ motion to dismiss for lack of 
subject matter jurisdiction is granted and Xerox’s motion for sum- 


mary judgment is denied as moot. 
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AN GIANG AGRICULTURE AND FOOD IMPORT EXPORT COMPANY, ET AL., 
Plaintiffs, v. UNITED STATES, Defendant, and CATFISH FARMERS OF 
AMERICA, Defendant-Intervenor. 


Court No. 03—00563 


laintiffs’ motion for stay of action pending 
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ind Emily Lawson), for Plain 
r, Assistant Attorney General 
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ty Director, Commercial Litigation Brat Division, U.S 
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l David S. Silverbrand); a i | son, Office of the Chief 
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ind Jason A. Park), for Defendant 


OPINION 


RIDGWAY, Judge: 
In this action, plaintiffs An Giang Agriculture and Food Import 
Company et al.' (collectively “An Giang”) challenge the Final Deter- 


| Plaintiffs in this action include An Giang Agriculture and Food Import Export Com- 


pany, An Giang Fisheries Import Export Joint Stock Company in Tho Agricultural and 
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mination of the U.S. Department of Commerce (“Commerce”) in Ce) 
tain Frozen Fish Fillets from the Socialist Republic of Vietnam, pub 
lished as Notice of Final Antidumping Duty Determination of Sales 
at Less Than Fair Value and Affirmative Critical Circumstances 
Certain Frozen Fish Fillets from the Socialist Republic of Vietnam, 
68 Fed. Reg. 37,116 (June 23, 2003).2 Now before the Court is An 


Giang’s Motion for Stay of Further Proceedings. which seeks to hold 


this matter in abeyance pending a determination in another action 
before the Court, Anshan Iron & Steel Co. v. United States. Consoli 
dated Court No. 02—00088 

An Giang’s primary argument in this case raises an issue of Com 
merce’s authority under the antidumping statute. According to An 


Giang, Commerce lacks the statutory authority, in calculating nor 
mal value in antidumping investigations involving non-market 
economies (“NMEs”), to deviate (as it did in this case) from its stan 
dard practice of valuing the actual, original factors of production 
that a foreign producer uses to produce its self produced intermedi 
ate inputs, by instead directly valuing those intermediat: inputs 
themselves. See Tape of Oral Argument on Motion for Stay (“Tape” 
at 10:19-11:28. An Giang argues that Anshan raises “the same main 
issue” of Commerce’s statutory authority. See Motion for Stay at 2 
As An Giang notes, last year the Anshan Court remanded that mat 
ter to Commerce, instructing the agency to “reconsider its factors of 
production analysis by either providing an ade quate explanation for 
its deviation from [its] previous practice, or... [by valuing the] fa 
tors of production... [that Anshan used to produce] its self 
produced intermediate inputs.” Anshan, 27 CIT , 2003 WI 
22018898, at “16 (July 16, 2003); Tape at 10:39—-11:13 

Emphasizing the relatively advanced stage of the Anshan proceed 
ings, the Motion for Stay asserts that, if the Anshan Court were to 
affirm the remand results that Commerce filed in that action. “that 
[affirmance] would have a significant impact on the instant proceed 
ing, possibly obviating the need for further action in this proceed 
ing.” An Giang therefore concludes that, “because a final 
decision ... in [Anshan] will have a direct bearing on this proceed 
ing, the interest of conserving judicial resources as well as the pat 
ties’ resources warrants a stay of this proceeding.” See generally Mo 
tion for Stay at 2-3 

30th the Government and De fendant-Interveno thie 
Farmers of America (“Domestic Catfish Farmers”). oppose the 


Animal Products Import E> 
Export Enterprise, Da N 
pany, Nam Viet Compar 
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“The resulting antidu 


Certain Frozen Fish ] 
(Aug. 12, 2003 
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quested stay. See generally Defendant’s Response to Plaintiffs’ Mo- 
tion for Stay of Further Proceedings; Defendant-Intervenor’s Re- 
sponse to Plaintiffs’ Motion for Stay of Further Proceedings. 

As discussed more fully below, a stay pend te of limited dura- 
tion may result in the voluntary dismissal of this action. At the very 
least, it can be expected to clarify the issues here, and to streamline 
these proceedings. Moreover, the record is devoid of evidence that 
such a stay will work any real hardship on Commerce or the Domes- 


tic Catfish Farmers, or on any other party with a cognizable interest. 
An Giang’s motion is therefore granted, and further proceedings in 
this action are stayed until 15 days following the issuance of the 


public version of the Anshan Court’s post-remand opinion 


I. Analysis 


The Government and the Domestic Catfish Farmers argue that a 


stay is justified only where the movant “ ‘[s] a strong showing” of 


necessity — a showing that they contend An Giang has here failed to 
make. See Defendant’s Response at 3 (quoting Tak Fat Trading Co 
United States, 24 CIT 1376, 137 

Response at 2-3 (quoting Neenah Foundry) ted States, 24 CIT 
202, 203 (2000)). See also Tape at 21:10, 32:32. But, in fact, Landis 


al case on stays pendente 


7 (2000)); Defendant-Intervenor’s 


nah Foundry, and invoked by a 
“the suppliant for a stay must make out 


or inequity in being required to go forward” with litigation 

“strong showing” of need for a stay y where “there is...a fair 
possibility that the stay...will work damage to some one else.” 
Landis v. North American Co., 299 U.S. 18. 255 (1936) (Cardozo. 


J.). See Tape at 15:02. 


As An Giang correctly observes, neither t! overnn nor the 


Domestic Catfish Farmers has adduced eviden o make out a case 
that there is even “a fair possibility” that they (or anyone else with a 
cognizable interest) will suffer harm as a 1 It of the requested 
stay. See Tape at 15:33, 13:52. Indeed, the Government’s response is 


entirely silent on the subject; and the Domestic Catfish Farmers’ re- 


sponse asserts simply that “some harm is inherent in any denial of 


the right to proceed.” Defendant-Intervenor’s Re 


Nee nan Found? y, 24 ( ae al 205 
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In the course of oral argument on the Motion for Stay, the Govern- 
ment and the Domestic Catfish Farmers were pressed to articulate 
any potential harm they might suffer, giving them “a second bite at 


10t to sugs$ hat defend 


in the ition (whether that litigation 
worth noting that it is typic 
ge. Nonetheless, the common law histori 


the Court 


vindication 


use delay 
nized the uintiff in litigation. Thus, as 
Foundr) long- and still-standing principle o 

urisprudence hat a pa laintiff is the master of its complaint.” Neenah Fou 
t 203 (citing, in 1, City of Chicago v. Int'l College of Surgeons, 522 U.S 


at 22 . 
Kohler Die & Specialty Co., 22 JS. 22, 25 (1913) (Holmes 
D ead 


citations omitted). See als¢ g nald Pied) 


(S.D.N.Y. 1986) (denying defendant’s motion t¢ 


f 


tay 
stay 
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the apple.” Still, their claims of potential damage were vague and 
generalized, at best. 

The Government first asserted generally that a stay would leave 
Commerce “in limbo” as to liquidation and future administrative re- 
views vis-a-vis frozen catfish fillets from Vietnam. See Tape at 
22:00.* However, those effects are attendant to litigation generally. 
At most, a stay would (to some extent) prolong them. Even more im- 
portantly, as An Giang emphasizes, it has not sought to enjoin liqui- 
dation in this case to date. See Tape at 33:50, 34:13. There is thus 
very little substance to those claims of potential harm. 

The Government also complained that the requested stay would 
permit An Giang to take a “wait and see” approach to litigation, as- 
serting with some indignation that An Giang can be expected to at- 
tempt to distinguish Anshan if it finds the Court’s decision in that 
case to be unhelpful. See Tape at 19:50, 27:06. See also Tape at 32:16 
Domestic Catfish Farmers harbor same concern). The Government 
seemed to imply that such a course of action would be somehow un- 
fair, but failed to explain precisely why.” To the extent that the Gov- 


ernment’s point is that the effect of a stay might be to narrow and 


“upholds 7 





64 CUSTOMS BULLETIN AND DECISIONS, VOI 


sharpen the issues in this action by permitting a// parties to more 
carefully tailor their arguments in light of the outcome in Anshan, 
that point counsels entry — not denial — of the stay. See generally 
CMAX, Inc. v. Hall, 300 F.2d at 265, 269 (9th Cir. 1962).° 

The Domestic Catfish Farmers’ presentation in oral argument 
added little to the Government’s case on harm. Indeed, they candidly 
conceded that they could point to no specific harm (particularly if the 
stay were of relatively short duration), except to the extent that a 
stay would constitute a “cloud” over the antidumping order at issue 
The Domestic Catfish Farmers asserted broadly that unnecessary 
delays may result in legal and financial complications for the domes 


£28). A 


tic industry. Tape at 32:43. Again, however, the instant litigation it 


self constitutes a “cloud” over the antidumping order at issue; and 


the Domestic Catfish Farmers have failed to identify — much less at 
tempt to quantif\ any specific legal and financial complications 
that might flow from the requested stay in particular. 

In sum, even given a “second bite at the apple,” the Government 
and the Domestic Catfish Farmers advanced only vague and genet 
alized claims of potential harm to support their opposition to the re 
quested stay. Moreover, they failed to quantify or substantiate those 
claims in any fashion. The extent of any potential harm they may 
suffer is thus entirely unclear — if, indeed, there is any potential for 
harm at all.’ 
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02—00088 } See Motion for Stay at 2. In a letter sent to all parties before oral 
argument, tl ourt noted the p bility that the Anshan Court’s post-remand decision 
conceivably might 1 ilt in a second remand to Commerce, and that in any event the 
Anshan ’s ultimat ision could be appealed to the Court of Appeals for the Federal 
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proceeding,” and An Giang may voluntarily dismiss this case.'” See 
Tape at 11:28, 12:18. 

The Government and the Domestic Catfish Farmers maintain 
that the Anshan Court’s first opinion (remanding the matter to 
Commerce) already has held that Commerce has the discretion un- 
der the statute to deviate from the standard practice at issue, and 
that the remaining issues are simply whether — under the circum- 
stances of that case — Commerce properly exercised its discretion 


and adequately explained the reasons for its deviation. See Tape at 
19:05—19:37, 29:35-30:44, 30:58— 31:42. Thus, in the words of the 
Domestic Catfish Farmers, not only is it impossible for the Anshan 
Court’s post-remand decision to establish precedent that controls 


this case, in fact that opinion could “have no bearing” whatsoever 
here. See Tape at 29:19, 30:44—30:58. 

On this score, it suffices to state the obvious. The parties to this 
action have two critically different interpretations of the Anshan 
Court’s initial opinion, remanding that matter to Commerce. Sec 
Anshan, 27 CIT , 2003 WL 22018898, at “1. That opinion can 
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reasonably be read (as the Government and the Domestic Catfish 
Farmers read it) as implicitly ruling that Commerce has the discre- 
tion under the statute — in an appropriate case, and with adequate 
justification — to deviate from the standard practice at issue. On the 
other hand, it is also possible to construe the opinion as an exercise 
in judicial restraint (as An Giang apparently does) — that is, as an 
attempt to divine whether Commerce in that case had an adequate 
basis for deviating from its standard practice, assuming (without de- 
ciding) that the statute accords Commerce the discretion to deviate 
from that standard practice in an appropriate case. It is undisputed 
that at least one of the parties to Anshan — the plaintiffs — share An 
Giang’s reading of the Anshan Court’s first opinion, and anticipate 
that the issue of Commerce’s statutory authority may be clarified by 
the Court’s post-remand decision in that case. See Tape at 10:42 
(counsel to An Giang is also counsel to Anshan); 35:04 (counsel to An 
Giang anticipates that post-remand decision of Anshan Court may 
definitively resolve the issue of Commerce’s authority under the 
statute). In short, contrary to the claims of the Government and the 
Domestic Catfish Farmers, the initial opinion in Anshan remanding 
that action to Commerce does not squarely hold that Commerce has 
the authority under the statute to deviate from its standard practice 
in NME cases of valuing a foreign producer’s actual factors of pro- 
duction, by instead valuing intermediate inputs that were self- 
produced by the foreign producer. 

The Government and the Domestic Catfish Farmers also highlight 
the fact that An Giang has made no firm commitment to dismiss this 
action if the post-remand decision in Anshan holds that Commerce 
has the statutory authority to deviate from standard practice, as it 
did in this case. See Tape at 21:14, 26:54, 31:57. See also Defendant- 
Intervenor’s Response at 2-3 (arguing that An Giang “offer|s] no 
facts or argument indicating that a stay will necessarily preclude 
further action if a particular result is reached, only that it may ‘pos- 


sibly’ obviate further action”). However, as discussed in note 9 above, 
a stay may be warranted even where the other litigation would only 
] 


clarify or simplify the issues in the action sought to be stayed. The 
outcome of the other case need not be potentially dispositive. Accord- 


ingly, An Giang’s reluctance to give the unequivocal, ironclad assur- 
ances that the Government and the Domestic Catfish Farmers seek 
is of no great moment. 

In their oppositions, the Government and the Domestic Catfish 
Farmers rely heavily on two cases from this Court, denying requests 
for stays pending the outcome of other litigation — Tak Fat, 24 CIT 
1376, and Neenah Foundry, 24 CIT 202. However, as An Giang has 
observed, those cases can be readily distinguished from the case at 
bar. 
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Tak Fat involved a challenge to a determination by Commerce as 
to the scope of an antidumping order covering preserved mushrooms 
from China. The plaintiffs there sought to stay that action pending 
the outcome of a separate action challenging Customs’ tariff classifi- 
cation of the subject merchandise. However, as the Court noted in 
Tak Fat, it is well settled that tariff classifications do not govern an 
antidumping determination regarding class or kind: “It is the re- 
sponsibility of [Commerce] to interpret the term class or kind in such 
a way as to comply with the mandates of the antidumping laws, not 
the classification statutes. A product’s tariff classification is merely 
of peripheral interest to suggest the general nature of a good.” Tak 
Fat, 24 CIT at 1379 (quoting Torrington Co. v. United States, 14 CIT 
507, 512-13, 745 F. Supp. 718, 722 (1990), aff'd, 938 F.2d 1276 (Fed 
Cir. 1991)). In short, a stay was not justified in Tak Fat, because 
unlike the situation here — there was, as a matter of law, no prospect 
whatsoever that the outcome of the other case (there, the classifica 
tion case) could have any real effect on the case sought to be stayed 
See generally Tape at 7:58-8:42. 

Neenah Foundry is similarly inapposite. The plaintiffs there wer¢ 
contesting the final determination of the International Trade Com 
mission (“ITC”) in a sunset review of a countervailing duty order, in 
which the ITC found that revocation of the order at issue would not 
likely result in material injury to the domestic industry. The plain 
tiffs sought to stay that action pending the outcome of another action 
they had previously filed challenging Commerce's final determina 


tion in the same sunset review. The plaintiffs argued that — if they 
prevailed in their challenge to Commerce’s determination the 
countervailing duty rates calculated by Commerce on remand could 
be significantly higher, which in turn could cause a change of one 
commissioner’s vote from negative to affirmative, and thus could re 
sult in a continuation of the countervailing duty order, and could es 
sentially moot their case against the ITC. Neenah Foundry, 24 CIT 
at 204. In short, a stay was not justified in Neenah Foundry, because 
there — in contrast to the situation here — the potential effect of the 
second case (that is, the plaintiffs’ case against Commerce) on the 
case sought to be stayed was much too speculative and attenuated. 
Neenah Foundry, 24 CIT at 204—05. See generally Tape at 8:44-9:59 

Moreover, although the Government pointedly observes that the 
three primary cases that underpin Jak Fat and Neenah Foundry 
Landis, Klein and CFTC — ruled against stays (see Tape at 20:50), 
those cases do not require the same result here. See Landis, 299 U.S. 
248; Klein, 436 F.2d 337; CFTC, 713 F.2d 1477. 

Indeed, Landis did not even rule out the entry of a stay in that 
case. Instead, the Supreme Court there held only that the stay en 
tered by the trial court was “immoderate’” in its duration, because it 
would hold the trial court’s proceedings in abeyance (at the request 
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of the federal defendants) “until the validity of [certain legislation, 
the enforcement of which the Landis plaintiffs sought to enjoin] 
hald| been determined by the Supreme Court of the United States” 
through a separate action brought by the federal government in an- 
other jurisdiction involving other parties (not the Landis plaintiffs). 
Landis, 299 U.S. at 251 (emphasis added). Specifically, the Court 
held that the trial court abused its discretion by entering a stay 
which would “continue in effect after the decision by the District 
Court in [the action brought by the federal government in another 
jurisdiction|, and until the determination by |the Supreme Court] 
of any appeal therefrom.” Jd. at 256 (emphasis added). The Su- 
preme Court expressly left open the possibility of a stay of shorter 
duration — /.e., “a stay lof the trial court’s proceedings in Landis] to 
continue until the decision by the District Judge lin the action 
brought by the federal government in the other jurisdiction], and 
then ending automatically.” Jd. at 258 (emphasis added). An Giang 
here seeks a stay that is even less extensive in scope than that which 
the Supreme Court left open in Landis 

The stay at issue in Klein wasn't even a stay pending the outcome 
of other litigation. Moreover, like Landis, Klein too involved a stay 
which was deemed to be too extreme and which is clearly distin- 
euishable from this case. Specifically, the stay entered by the trial 
court in Klein enjoined the litigious plaintiff from proceeding further 
with the cases in which the stay was sought until the plaintiff had 
posted a bond for security and attorneys’ fees. In addition, the stay 
unconditionally and permanently barred the plaintiff from prosecut- 
ing any of his many other actions pending in the court (with the ex- 
ception of a single case). Klein, 436 F.2d at 338-39. No such sweep- 
ing terms are at issue in the case here at ba 

CFTC is similarly distinguishable. CFTC was an action brought 

the federal regulatory iwency against certain commodities bro- 
kers alleged to be running a “Ponzi” scheme. The CFTC trial court 
eranted the equity receiver’s application to stay other actions 
brought by investors against the brokers in other state and federal 
courts, on the grounds (inter alia) that the investors’ prosecution of 
those other suits would interfere with the prosecution of a separate, 


ancillary action brought by the receiver, and that a stay would serve 


interests of judicial economy ind conserve all litigants’ re- 


sources Reversing the st Ly, the appell ite court 1n CRT ound that 


any potential for interference could be minimized. In addition, the 
appellate court emphasized that — given the differences in the na- 
ture of the claims and the relief sought in CFTC and the other ac- 
tions — there was no chance whatsoever that the receiver’s action 
would preclude the need for the investors to go forward with their 
actions. See generally CFTC, 713 F.2d 1477. As the appellate court 


put it, “|The investors’] suits are thus merely being delayed, but not 
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obviated. Hence the conservation of judicial efforts by delaying the 
investors’ suits will likely be negligible.” Jd. at 1485."! 

In contrast, in the instant case, An Giang — the plaintiff — has rep 
resented that voluntary dismissal of this action is likely if the 
Anshan Court’s post-remand opinion holds that Commerce in fact 
has the statutory authority to deviate from its standard practice in 
NME cases, as it did in the case at bar. Granting the requested stay 
thus may result in substantial savings for An Giang and the oppos- 
ing parties alike, as well as the Court. Even if An Giang does not 
seek to dismiss this action as a result of the Court’s post-remand de 
cision in Anshan, that opinion will likely streamline and clarify the 
issues in this case. And staying this action pending the Anshan opin- 
ion will spare the parties here the time and expense of supplemental 
briefing to address the opinion. The bottom line is that, as An Giang 
puts it, no party will be harmed by reading the Anshan opinion. Se« 
Tape at 13:47, 16:19. Particularly in light of the absence of any show 
ing of real harm associated with it, entry of the requested stay will 
serve both the interests of judicial economy and the interests of the 
parties as well 


Il. Conclusion 


“T]he power to stay proceedings is incidental to the power inher 


ent in every court to control the disposition of the causes on its 
docket with economy of time and effort for itself, for counsel, and for 
litigants.” Landis, 299 U.S. at 254. For the reasons set forth above, 
the relatively modest stay requested by An Giang here will promote 
judicial economy, conserve the resources of the parties, and ulti- 
mately advance the interests of justice. Indeed, the requested stay 
may dispose of this action entirely. 

An Giang’s motion is therefore granted, and further proceedings in 
this action are stayed until 15 days following the issuance of the 
public version of the Anshan Court’s post-remand opinion. 

A separate order will enter accordingly 
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OPINION 


POGUE, Judge: This is a dispute over the calculation and collec- 
tion of countervailing duties on pure and alloy magnesium that 
Plaintiff imported into the United States. The Defendant United 
States Department of Commerce (“Commerce”) declined, during an 
administrative review of Plaintiff’s entries of pure and alloy magne- 
sium, to recognize Plaintiff’s overpayment ot! countervailing duties. 
Plaintiff brings this action under 19 U.S.C. § 1581(c) (2000), chal- 
lenging Commerce's decision as not in accordance with law. Specifi- 
ally, Plaintiff claims that 19 U.S.C. § 1671(a) requires Commerce to 
recognize and offset Plaintiff's overpayment so that the total duties 
imposed over time equal the net countervailable subsidy. Defendant 
moves to dismiss Plaintiff's complaint for lack of subject matter ju- 
risdiction under USC .. 12(b)(1) and for failure to state a claim 
which relief can be granted pursuant to USCIT R. 12(b)(5). 
Because jurisdiction is proper under 
properly alleged that Commerce acted 

the Court denies Defendant’s motion. 


BACKGROUND ' 


In 1992, the government of the United States determined that 


Plaintiff, Norsk Hydro Canada Inc., (“NHCI”), received two non- re- 
curring countervailable grants from Canada; the grants created a 


as alleged in 
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of liquidation for Plaintiff's 1997 entries, advising that liquidation 
had occurred at the higher cash deposit rates rather than at the 


2.02% final assessment rate.” Compl. of NHCI at para. 6; see also 
Liquidation Notices, Attach. 1 to Pl.’s Resp. to Ct. Order (“Pl.’s Supp. 
Br.” 


During the administrative review of Plaintiff’s 2001 entries, Plain- 


tiff provided a spreadsheet listing of each 1997 entry wrongfully liq- 
uidated by Customs, and calculated the amount of excess 
countervailing duties, plus interest, retained by the U.S. government 
as of the date of the spreadsheet.” Compl. of NHCI at para. 7. Plain- 
tiff requested that Commerce adjust its 2001 countervailing duty fi- 
nal results to account for this over imposition of countervailing du- 
ties. Jd. However, Commerce claimed that the issue was not properly 
before it for review and that it lacked the authority to address this 

sue, asserting that Customs’ erroneous liquidation should have 
been protested to Customs. Pure Magnesium and Alloy Magnesium 
from Canada, 68 Fed. Reg. 25,339, 25,340 (Dep't Commerce May 12, 
2003) (preliminary results of countervailing duty administrative re- 


views 
Plaintiff responded by claiming that it was unable to protest the 


1 
treatment of its entries to Customs because liquidation occurred by 
operation of law, and was therefore not statutorily protestable. See 
Compl. of NHCI at para 9. Plaintiff moreover claimed that under 19 

1.S.C. § 1671(a)‘' Commerce was required to offset its 2001 pay- 

to ensure that the amount of countervailing duties imposed 
over the entire amortization period equals the net countervailable 
subsidy received. Compl. of NHCI at para. 9. Commerce again re- 
jected Plaintiff's argument. Compl. of NHCI at para. 10 


In the instant claim, Plaintiff asks the Court to hold unlawful 
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Commerce’s refusal to offset the excess countervailing duties im- 
posed on Plaintiff’s past entries of pure and alloy magnesium, as en- 
compassed by the final results of the administrative review. Compl. 
of NHCI at 10 (prayer for relief). Defendant moves to dismiss Plain- 
tiff’s complaint for lack of subject matter jurisdiction under USCIT 
R. 12(b)(1) and for failure to state a claim upon which relief can be 
granted under USCIT R. 12(b)(5). Def.’s Mot. Dismiss at 5. 


STANDARD OF REVIEW 


The two issues before this Court are whether this court has sub- 
ject matter jurisdiction and whether, assuming that the court does 
have subject matter jurisdiction over Plaintiff’s complaint, Plaintiff 
has failed to state a claim upon which relief can be granted. Where 
jurisdiction is challenged, “because Plaintiff is seeking to invoke the 
Court’s jurisdiction, it has the burden to establish the basis for juris- 
diction.” See Former Employees of Sonoco Prods. Co. v. United States 
Sec’y of Labor, 27 CIT : , 273 F. Supp. 2d. 1336, 1338 (2003) 
(citing McNutt v. Gen. Motors Acceptance Corp., 298 U.S. 178, 189 
(1936)). At the same time, “the Court assumes ‘all well-pled factual 
allegations are true, construing ‘all reasonable inferences in favor of 
the nonmovant.’” United States v. Islip, 22 CIT 852, 854, 18 F. Supp. 
2d 1047, 1051 (1998) (quoting Gould, Inc. v. United States, 935 F.2d 
1271, 1274 (Fed. Cir. 1991)). 

To the extent that this case properly arises under 28 U.S.C. 
§ 1581(c), this Court reviews the actions of the government in 
countervailing subsidy proceedings to determine whether they are 
“in accordance with law.” 19 U.S.C. § 1516a(b)(1)(B)(i). Accordingly, 
in order to determine whether Plaintiff’s complaint states a claim 
upon which relief can be granted, the Court must decide whether or 
not Plaintiff has properly alleged that Commerce, in denying its re- 
quested adjustment, acted in a manner not “in accordance with law.” 


DISCUSSION 


This opinion will first discuss subject matter jurisdiction, and sec- 
ond, Defendant’s argument regarding failure to state a claim upon 
which relief can be granted. In evaluating the argument that Plain- 
tiff has failed to state a claim, the Court will focus on the question of 
whether Plaintiff has properly alleged that Commerce failed to act in 
accordance with law under 19 U.S.C. § 1671(a) by refusing to offset 
the duties imposed on Plaintiff’s past entries. 


A. Subject Matter Jurisdiction under 28 U.S.C. $ 1581(c) 


Commerce argues that 28 U.S.C. § 1581(c) is not the proper ve- 
hicle for bringing Plaintiff’s claim. Specifically, Commerce argues 
that Plaintiff should have exhausted administrative remedies under 
28 U.S.C. § 1581(a) before bringing a claim against Commerce. The 
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Court will first address whether § 1581(c) provides jurisdiction over 
Plaintiff's claim. Then, the Court will address the question of 
whether, even if § 1581(c) does provide jurisdiction, Plaintiff should 
nonetheless be required to exhaust remedies under § 1581(a). 


I. Section 1581(c) provides jurisdiction for a claim challenging 
Commerce's 2001 administrative review determination. 


Section 1581(c) provides for judicial review of certain “reviewable 
determinations” outlined in 19 U.S.C. § 1516a(a)(2)(B). See 28 
U.S.C. § 1581(c); 19 U.S.C. § 1516a. If not outlined in this statute, 
an action by Commerce cannot be categorized as a “reviewable deter- 
mination” and thus, the Court will not possess jurisdiction under 
§ 1581(c). See Shinyei Corp. of Am. v. United States, 355 F.3d 1297, 
1304 (Fed. Cir. 2004). Under § 1516a(a)(2)(B), a reviewable determi- 
nation refers to, among other things, “a final determination .. . by 
the administering authority or the Commission under section 1675 
of this title.” See 19 U.S.C. § 1516a(a)(2)(B)(ii1). 

Title 19 U.S.C. § 1675 provides for annual administrative reviews 
of the amount of countervailing duties. See 19 U.S.C. § 1675. Deter- 
minations stemming from annual administrative reviews are there- 
fore reviewable determinations under 19 U.S.C. § 1516a, and 28 
U.S.C. § 1581(c) provides the Court with subject matter jurisdiction 
to hear challenges to such determinations. As Plaintiff here chal- 
lenges Commerce’s 2001 administrative review determination as not 
in accordance with law, jurisdiction exists over this “reviewable de- 
termination” pursuant to 28 U.S.C. § 1581(c). 


li. Exhaustion of Remedies under § 1581(a) is not required 


Commerce’s argues that there is no jurisdiction under § 1581(c) 
because (1) all other administrative remedies should be exhausted 
before a § 1581(c) claim may be brought and (2) Plaintiff had avail- 
able administrative remedies under § 1581(a). Def.’s Mot. Dismiss 
at 10. The Court will first discuss whether Plaintiff had any rem- 
edies available under 28 U.S.C. § 1581(a). To the extent that such 
remedies existed, the Court will then discuss whether jurisdiction 
here depends on their exhaustion. 


a. Plaintiff had an available remedy under § 1581(a). 

Title 28 U.S.C. § 1581(a) provides this Court jurisdiction over pro- 
ests against Customs’ decisions. See 28 U.S.C. § 1581(a), 19 U.S.C 
§ 1514, 1515. However, Plaintiff claims that its entries liquidated 
y operation of law pursuant to 19 U.S.C. § 1504(d), and that as 


{ 
§ 
b 


such liquidation involves no “decision” by Customs, it was therefore 
unable to protest the liquidation under § 1581(a). Pl.’s Opp’n to Mot. 
Dismiss at 21 (“Pl.’s Br.”). Section 1504(d) states that liquidation by 
operation of law occurs if six months after having received notice of 
the removal of suspension of liquidation, Customs has not liquidated 
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the entries. See 19 U.S.C. § 1504(d).° Notice of the removal of sus- 
pension occurs when the final results of an investigation or review 


are published in the Federal Register. See Int’ Trading Co. v. United 
States, 281 F.3d 1268, 1277 (Fed. Cir. 2002) (holding that publication 
of the final results provides notice to Customs of the correct liquida- 
tion amount, thereby beginning the six months until liquidation oc- 
curs by operation of law). Thus, entries are deemed liquidated 
within six months of the Federal Register notice of the final results 
Id.” The 1997 countervailing duty final results were published in the 
Federal Register on September 8, 1999. Compl. of NHCI at para. 5. 
Thus, because Customs made no intervening attempt to liquidate, 
the entries at issue were all deemed liquidated by operation of law 
by March 8, 2000. 

Case law is divided on the matter of whether an importer can pro 
test a deemed liquidation. Section 1514(a) indicates that only Cus 
toms “decisions” may be protested. The Court has explained that 


[Tlypically, ‘decisions’ of Customs |under 1514(a)] are substan 
tive determinations involving the application of pertinent law 
and precedent to a set of facts, such as tariff classification and 
applicable rate of duty. U.S. Shoe Corp. v. United States, 114 
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United States, 66 C.C.P.A. 113, 118, 603 F.2d 850, 854 (1979) (citing 
C.J. Tower & Sons of Buffalo, Inc. v. United States, 68 Cust. Ct. 17, 
22, 336 F. Supp. 1395, 1399 (1972) (internal citation omitted). There- 
fore, to the extent liquidation by operation of law occurred as a re- 
sult of Customs’ inattention or carelessness, this occurrence could 
have been challenged as an inadvertence under § 1520(c).'” 

Accordingly, it appears that whether Plaintiff’s entries liqui- 
dated by operation of law, or whether, having allowed the entries to 
liquidate by operation of law, Customs actively re- liquidated them 
in a manner inconsistent with Commerce’s instructions, Plaintiff did 
have a Customs remedy available. The Court therefore moves on to 
consider whether exhausting such a remedy should have been pre- 
requisite to filing the claim here. 


b. Exhaustion of the § 1581(a) Remedy Was Neither Required, 
Nor Appropriate. 


There are two statutes that this Court must consider in deciding 
whether jurisdiction here depends on Plaintiff's exhaustion of its 
available Customs remedy. First, the Court will examine whether 28 
U.S.C. § 1581, which comprises the various grants of jurisdiction to 
this Court, contains such a requirement of exhaustion. Second, the 
Court will consider 28 U.S.C. § 2637(d), which gives this Court dis 
cretion to require exhaustion of administrative remedies where 
there is not otherwise a statutory requirement of exhaustion. 

Title 28 U.S.C. § 1581(a)!* provides jurisdiction for this Court to 
review the denial of Customs protests under § 1514, or refusal to 
correct an error, mistake or inadvertance under § 1520(c). Title 28 
U.S.C. 1581(c)'” provides jurisdiction for this Court to review certain 
determinations of the Department of Commerce. Neither section re- 
fers to the other. Each grant of jurisdiction stands alone, providing 
separate and distinct avenues of relief. The language of these stat- 
utes, therefore, does not appear to require exhaustion of Customs 


° . . . . s ' 16.17 
remedies in order to bring a ripe claim against Commerce.’”’"' How 


Refusal to correct a mistake erical error, or inadvertence w 


of Customs, and therefore protesta 8 U.S.C. § 1581(a 
14 The text of 28 U.S.C. § 1581(a) is as follows 


The Court of International Trade shall have exclusive jut 


+ ] { + | 
menced to contest the deni ot a protest, 1n whol 


Tariff Act of 1930 
15 The text of 28 U: . is as follows 


The Court of Inter ‘rade shall have exclusive jurisdiction of 


menced under section \) of the Tariff Act of 1930 


16 ; ; re 
*” Moreover, Omi c. v. United States, 840 F.2d 912 (Fed. Cir. 1988 par 
lel” case cited by Commerce as requiring Plaintiff to protest under § 1520(c) in a situation 

, 


such as this, is inapposite to the case before this Court. Because the plaintiff in On 


U.S.A. missed the opportunity to protest under § 1520(c) and § 1581(a), Plaintiff was pre 
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ever, although § 1581(c) on its own terms does not appear to require 
exhaustion of Customs remedies, it remains within this Court’s dis- 
cretion to require such exhaustion under a separate statute, 28 
U.S.C. § 2637(d). Title 28 U.S.C. § 2637(d) states that “[iJn any 
I$ 1581(c)] action 1e Court of International Trade shall, where 
appropriate, require the exhaustion of administrative remedies.” 28 
U.S.C. § 2637(d). “Administrative remedies,” as the phrase is used 
in 28 U.S.C. § 2637(d), presumably includes all remedies that could 
or would have been available, including Customs remedies. Accord- 
ingly, this Court must determine whether it is appropriate to require 
that Plaintiff have exhausted its Customs remedies in this case. 
There is a factor counseling for the exhaustion requirement; i.e., 
Plaintiff appears to have allowed the filin 


x period on its Customs 
remedy to run out before bringing its claim to Commerce’s attention. 
This laxity invites the speculation that Plaintiff slept on its rights. 
Nonetheless, the Court is persuaded that such tardiness cannot pre- 
clude relief where Congress created independent remedies with dif- 
ferent agencies. Even where statutes overlap in their remedial ef- 
fect, courts do not hold that one must be favored over another absent 
Congressional language to that effect. See, e.g., Southwest Marine, 
Ine. v. Gizoni, 502 U.S. 81, 90-92 & n.5 (1991); Brooks v. United 
States, 337 U.S. 49, 53 (1948). There is no such limiting language 


here. Moreover, as noted above, none of the statutes that could pro- 


vide a cause of action in this case refer to each other in any way that 
this Court could reasonably construe as requiring a prospective 
Plaintiff to exhaust remedies with one agency before proceeding 
against another. 

Furthermore, Congress appears to have acquiesced in the possibil- 
ity that a prospective Plaintiff would have a choice of pursuing a 
remedy with Customs or Commerce, in light of this Court’s holding 
in Serampore Indus. Put. Ltd. v. United States Dept of Commerce, 11 
CIT 866, 675 F. Supp. 1354 (1987) (“Serampore”). In Serampore, the 
Court upheld Commerce’s interpretation of the word “imposed,” as 
used in 19 U.S.C. § 1677(a), to mean “assessed.” Serampore, 11 CIT 
at 871-73, 675 F. Supp. at 1359. This definition applies to other uses 


ecause “|sjection 
tion of 8 1581 
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it does 
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1520(c) (Customs mistake) and 19 U.S.C. § 1671(a) (requiring that only duties equal to 


the net countervailable subsidy are imposed) do not refer to or I her in any way 
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of the word “imposed” in the countervailing duty statutes,'® includ- 
ing the word’s use in 19 U.S.C. § 1671(a). Title 19 U.S.C. § 1671(a) 
requires that the duties imposed be equal to the net countervailable 
subsidy. Because it is Customs that carries out the actual assess- 
ment of duties, through liquidation procedures, see 19 U.S.C. 
§ 1500, this gives Commerce some responsibility for Customs’ liqui- 
dation of entries subject to countervailing duty orders, inasmuch as 
Commerce must correctly calculate the duties so that Customs will 
assess the correct amount of duties. Since the Serampore decision 
was issued, Congress presumably has been aware that both Com- 
merce and Customs are involved in the “imposition” of countervail- 
ing duties, and that both agencies may be called upon to remedy a 
defect in such imposition.'” Given that the trade statutes, including 
the provisions regarding countervailing duties, have been subject to 
numerous revisions since 1987, especially with regard to the Uru 
guay Round, Congress’ failure to indicate that it favored remedies 
against one agency as opposed to another supports the notion that 
Congress intended that where either agency is capable of remedying 
the wrong, Plaintiffs have their choice of remedy. See Gen. Dynamics 
Land Sys. v. Cline, 124 S. Ct. 1236, 1245 (2004) (Congress’ failure to 
amend longstanding judicial construction of the Age Discrimination 


18 Any term used in multiple places in a single statute is presumed to carry the same 
meaning throughout. See RHP Bearings Ltd. v. United States, 288 F.3d 1334, 1347 (Fed 
Cir. 2002); SKF USA In United States, 263 F.3d 1369, 1382-83 (Fed. Cir. 2001). More 


over, in the instant case, Commerce has indicated no disagreement with interpreting “im 
r 


posed,” as used in 19 U.S.¢ 1677(a), to mean the actual assessment of duties by Custor 


lS The re appears to be no disagreement, on the tacts here, that it is ¢ 
through liquidation procedures, imposes duties. However, the Court notes tl 

recently elected to change its interpretation of “imposed,” so that countervailing duties ar 
‘imposed” not when Customs actually assesses the duties, but when Commerce publishes 
the results of an administrative r¢ w in the Federal Register. Dupont Teijin Films USA 
LP v. United States, 27 CI] 297 F. Supp. 2d 1367 (2003). Where Congress has lef 
gap for an agency to fill, as it appears to have done with regard to the meaning of the we 

i 


throughout the countervailing duty statutes, the agency is at liberty to chan 


interpretation, so long as its new interpretation is reasonable. Commerce's new int 


“imposet 
rpreta 
tion was granted deference by the Court. Jd 

Although Dupont Teijin Films USA, LP dealt with a different provision than that at is 
sue here, where a word is used multiple times over the course of a statute, courts presum¢ 
that the term maintains the same meaning throughout. Therefore, it would appear that 
‘imposed,” does not mean “assessed,” at least after the end of 2003. This action aros« 
course, before the end of 2003, and the actions complained of also occurred before Com 
merce’s new interpretation of “imposed” was approved by the Court. Moreover, Commerc« 
does not advocate for this new interpretation in its submissions here 


Nevertheless, the Court notes that in future cases, given this new interpretation of th 


] f 


word “imposed,” the result here may not obtain. Where duties are imposed at the time of 
Federal Register publication, Commerce would presumably need not take into account Cus 
toms particular liquidations of previous years’ entries. Rather, Commerce’s duty would only 
be to annually publish a duty rate in the Federal Register which conformed to its overall 
plan for amortizing the overall subsidy. In such a case, it would appear that wrongful acts 
or errors occurring at liquidation could then only be corrected through Customs protests 
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in Employment Act amounted to Congressional acquiescence to the 
judicial interpretation 


Finally, although Plaintiff did wait approximately two years from 


time that Customs issued notices of the improper deemed liqui- 
daation rr improper active liquidation, to bring its claim to Com- 


ce, and did not raise this issue in the administrative review for 


ir 2000, such a delay is not particularly prejudicial to Com- 
idministration of justice in this matter. It is agreed 

int case, Commerce amortized the duties owed over 

fourteen year period. Nor is there any atutory requirement that 
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ess Commerce’s argument that Plaintiff’s claim fails be- 
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is to calculate the amount of duties that Customs will impose on im- 

porters. See Pl.’s Br. at 10. Plaintiff argues that though Commerce 
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by failing to take into account the overpayment resulting from Cus- 

toms’ actions or inadvertences, has not properly calculated the 2001 
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countervailing duty assessment rate. See id. Because Customs itself 
has no authority to collect countervailing duty moneys except in ac- 
cordance with Commerce's instructions, Commerce’s refusal to offset 
the overpayment will result in Customs’ imposition, over the amorti- 
zation period, of duties in excess of the net countervailable subsidy. 
Although Commerce was not the original source of error, Commerce 
will have knowingly violated § 1671(a) by not correctly instructing 
Customs in a manner that results, over the amortization period, in 
the collection of duties equal to the net subsidy.~° See Pl.’s Br. at 
11-12. Accordingly, Plaintiff’s claim alleges that Commerce's deter- 
mination during the 2001 review not to offset Plaintiff's overpay- 
ment was not in accordance with law. Plaintiff’s claim therefore 
properly states a cause of action before this Court. 

Second, while Commerce appears to admit that it is responsible 
for correctly calculating duties so as to result in the overall imposi- 
tion, by Customs, of duties equal to the net countervailable subsidy, 
Commerce argues that it lacks authority to offset the 1997 error dur- 
ing the 2001 review because 19 U.S.C. § 1675, the statute providing 
for administrative reviews, refers to a “12-month period beginning 
on the anniversary date of the publication of a countervailing duty 
order.” Because each administrative review may only concern itself 
with what occurred during the “period of review,” under Commerce’s 
interpretation of § 1671(a) and § 1675, Plaintiff has no claim for re- 
lief because the 2001 administrative review cannot take into account 


anything that happened with regard to 1997 entries. Def.’s Mot. Dis- 
miss at 8. As there is no indication within § 1671(a) as to how the 
“period of review” should be applied in this situation, the Court must 
decide whether to defer to Commerce’s interpretation of the inter- 
play between § 1671(a) and § 1675.7! 


20 The Court finds the language of 19 U.S.C. § 1675(a), providing for annual administra 
tive reviews of antidumping and countervailing duty orders, revealing. With regard to 
countervailing duty reviews, this statute states: 

At least once during each 12-month period beginning on the anniversary of the date of 
publication of a countervailing duty order... [Commerce] . . . shall 

(A) review and determine the amount of any net countervailable subsidy 


19 U.S.C. § 1675(a) 


It is unclear to the Court how Commerce can recalculate the amount of the “net 
countervailable subsidy,” if it does not take into account that which has already been paid 
i.e., those moneys that no longer form part of the net countervailable subsidy. Title 19 
U.S.C. § 1675(a) and 19 U.S.C. § 1671 thereby complement one another, reinforcing the no 
tion that Commerce must take into account an overpayment from a previous year in further 


years’ recalculations of the “net countervailable subsidy.” But see 19 U.S.C. § 1514 


21 Tn general, the determination of whether the agency’s statutory interpretation is in ac 
cordance with law follows the two-step analysis formulated in Chevron U.S.A. Inc. v. Natu 
ral Res. Def. Council, Inc., 467 U.S. 837 (1984) (“Chevron”). The first step is to investigate 
as a matter of law “whether Congress’s purpose and intent on the question at issue is judi- 
cially ascertainable.” Steel Auth. of India, Ltd. v. United States, 25 CIT 472, 476, 146 F 
Supp. 2d 900, 906 (2001) (quoting Timex V.I., Inc. v. United States, 157 F.3d 879, 881 (Fed. 
Cir. 1998)). If, after employing the first prong of Chevron, a court concludes that the statute 
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Here, Commerce argues that because 19 U.S.C. § 1675(a)(1) refers 
to a “12-month period beginning on the anniversary date of the pub- 
lication of a countervailing duty order,” jurisdiction pursuant to 28 
U.S.C. § 1581(c) does not extend to entries made before the period of 
review. Def.’s Mot. Dismiss at 8. Commerce claims that § 1671(a) 
cannot apply in this case because Plaintiff's 1997 entries are outside 
the scope of the twelve-month “periodic review of duties” for Plain- 
tiff’s 2001 entries. However, the Court will not defer to this interpre- 
tation because it would altogether nullify the meaning and purpose 
of § 1671(a) with regard to one-time, non-recurring subsidies. 

As established above, by applying Commerce’s then current inter- 
pretation of “imposed,” the language of § 1671(a) clearly indicates 
that Commerce should calculate the countervailing duties so that ul- 
timately, the amount of countervailing duties that Customs imposes 
on an importer is equal to the net countervailable subsidy. Yet, by ac- 
cepting Commerce’s proposed interpretation regarding the twelve 
months of the period of review, Commerce would never be able to 
correctly calculate the amount of countervailing duties owed over an 
amortization period if a mistake is made by Customs in the liquida- 
tion of the entries. This is because Customs does not assess duties on 
or liquidate the entries until after the “period of review” regarding 
those entries is completed and Commerce has published its findings 
in the Federal Register. See 19 U.S.C. § 1675(a). In effect, any errors 
or incorrect liquidations made by Customs are with regard to entries 
belonging to a “period of review” long past. Therefore, if this Court 
were to accept Commerce’s interpretation, and strictly enforce the 
period of review so that any incorrect liquidation made with regard 
to entries dating from before the twelve-month period of review can- 
not be considered, Commerce would not be able to fulfill its obliga- 
tion to calculate countervailing duties correctly under § 1671(a). 
This would render the language and meaning of § 1671(a) void with 
regard to amortized countervailed subsidies, as it would invalidate 
the mandate to properly calculate countervailing duties so as to 
equal the net countervailable subsidy. 

Plaintiff here, for example, is protesting a mistake that occurred 
in the 2000 and 2001 liquidation of its 1997 entries.~~ If this Court 


nbiguous with respect to the specific issu S ise here, the court pro- 
cond step. See Chevron, 467 U.S. at 842-43 he second step of the Chevror 
narrow legal question is whether the tatutory interpretation is a 
permissible construction of the statute. See id. If so, the court must defer to Commerce's 
reasonable interpretation. Steel Auth. of India, Ltd., 25 Cl 72, 476, 146 F. Supp. 2d 900, 


906 (2001) (citing Koyo Seiko., Ltd. v. | ted States, 36 F.3d 1565. 1573 (Fed. Cir. 1994 


“<The Court notes that while Commerce argues that it cannot address the Customs er- 
rors because the errors were made with regard to entries from 1997, and Plaintiff brought 
the errors up in the 2001 review, Commerce does not make the somewhat more subtle argu- 
ment that, if deemed liquidation occurred without any other action by Customs, the deemed 
liquidation took place in March 2000 and that, therefore, the error itself took place outside 
the period of review, and had Plaintiff desired to see this error remedied, it should have re- 
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were to accept Commerce's interpretation of the statute, it would re 
quire Plaintiff to have made its 1581(c) challenge in 1997, beforé 
Customs wrongly liquidated the entries at issue. This would mean 
that Plaintiff would never have been able to challenge Commerce’s 


non-compliance with § 1671(a). Accordingly, Commerce’s interpreta- 


tion of § 1671(a) results in an unreasonable interpretation of the 
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statute, and Chevron deference will not be given to Commerce’s in- 
terpretation. 

Therefore, although Commerce argues that it lacks the statutory 
authority to provide a remedy in this situation, its own interpreta- 
tion of the Congressional purpose of § 1671(a) does not support its 


claim.~’ Commerce’s attempt at reconciling § 1675's period of review 
with the requirements of § 1671(a) will not be granted deference, as 
the interpretation renders § 1671(a) null and void with regard to ad- 
ministrative reviews of countervailing duty orders relating to one- 
time, non-recurring subsidies which are amortized over a period of 
years. 


CONCLUSION 


Because Plaintiff was not statutorily required to exhaust its ex- 
tant Customs remedy, because the Court finds that it is not appro- 
priate to require such exhaustion in this case, and because Com- 
merce has the authority under § 1671(a) to ensure that the amount 
of the countervailing duty imposed is equal to the amount of the net 
countervailable subsidy, the Court denies Defendant’s motion to dis- 
miss. It is so ordered. 


1 reconciliatiol 
10se entries, the adjustment s 


amount of subsidy left to imortizec 





86 CUSTOMS BULLETIN AND DECISIONS, VOL. 3 14, OCTOBER 27, 2004 


Wn 
z 
az 
~ 
iS 
2, | 
a 
TY 
<< 
oO 
= 
N 
< 























Index 


Bureau of Customs and Border Protection 
General Notices 


( 


CUSTOMS RULINGS LETTERS AND TREATMENT 


U.S. Court of International Trade 


Slip Opinions 


Abstracted Decisions 

















